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ABRIDGMENT 


Of the 


HISTORY 


deal fairly with my Adverſaries, and give che 


Hereduary Kight, &c. 
: B Readers a faubful Abſtra# of their whole Per- 
formance, which conſiſts of Three Parts, vic. 


I. The INTRODUCTION. 15 
1. The BODY of che 500K. ; +74 
111. And the APPENDIX. | 2 


Iſt, Then in the Introduction, the Authors 
aſſert, That the firſt Time that the — . 1. 
Paying Allegiance to Powers in Poſſeſſion 
to be taught publickly in this Kingdom, was during 
ſurparions, which ſucceeded the Death of King C 45 | 
+ That in all former Revolutions, the Princes who g 
Polleſſion of the Gon claimed jt by ſome Right, od 
never inſiſted en Poſſeſſſon, as Right: t the Aump Parlia - 
ment, and Cromwell, and the W de e Uſurpers, having 
no tolerable Pretence to any Claim of Right, their Friends 
Rig way to a Neceſſity of pleading Poſſeſſion, as a 
| We, Fans and ſeveral . were then pub- 
ü Fanaticks, and Deiſts, to enforce and 
prove 5 5 that this by» was then generally reje- 
Kea, by all the Members of the Church of England, —— 
by many Presbyteriams, who maintain'd, that Allegiance 
was fue te the rightful King, who was not pan” a 


Efore 1 make REMARKS upon this Bock, 1 ſpall Fs 
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viv'd; viz. That Allegiance was due 10 all Powers in Poſſeſß - 
en; and many eminent Members of the Church of England 


to examine the Diſpute again; and having weigh'd — 
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That after the Reftoration, the Acts, and Judicial Pro” 
ceedings of the Governments preceeding, were all null and 


A * 


= 
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void, except ſuch as were authorized a new Law : 


And it was declared by an Act of Parliament, That all the 
ſaid Powers before in Poſſeſſion, were rebeVious, wicked, 
traiterous, abominable Uſurpations, deteſted by ibis preſem 
Parliament: And the Reaſon follows immediately, As op- 


poſue in the higbeſt Degree to Hus Sacred Majeſty's moſt juſt + 
"  , end undoubted Right, to whom and His Heirs, and law- 
P+ 2. ful Succeſſors, the Imperial Crown of theſe Realms with 

their Dominions and Territories, do of Right appertain; 


and as violating the juſt Rigbts and Privileges of Parliament. 


That here the Conſtitution was again reſetried on its an- 
_ Cient Foundation j not on PH ion, which all the Uſurpers 


had; but upon the wmndoubred Rigbr of the La wſul Heir, who 


mad been out of Poſſeſſion, and of his #:irs and lawful Suc- 


cefſors; And that agreeably to this Conftitution, in that 


Reign it was the conſtant Doctrine of Lawyers and Di- 


vines, that Allegiance was not due to all Powers in Poſſeſſi- 
on. That the Revolution that happen'd after, was begun, 
carry'd on, ended, and juſtified on theſe Grounds, That 
Allegiance. was not due to all Kings in Poſſeſſion: That 


King James was lawfully depriv'd ; That King William and 


Queen Mary were lawfully put into Poſſeſſion. But theſe 


Poſitions did not ſuit with the Principles of many N 5 


and Divines, who had conftantiy maintain'd, that 


poſit ion of a lawful King was abſolutely unlawful by the 
Law of GOD, and the Laws of this Kingdom: Therefore, 


to juſtify the Tranſlation of their Allegiance, the former 
Opinion, that ſeem'd buried at the Reftoration, was re- 


receiv'd it, as conſiſtent with the Doctrine of Non-Retift« 
ance; That divers Treatiſes were then publiſh'd by Di- 


vines and Lawyers, to defend it; of which the moſt cele- 


brated were the Compolitions of great Writers renowned 


in Controverſy. The Uyreaſonableneſs of a new Separation, 


and the Caſe of Alegiance due 10 Sovereign Powers. That 
the Inftances of Hi 

the ficſt, were enquir'd into by an exact and faithful Hi- 
ſtorian, and unanſwerably refuted : The Arguments of 
the laſt from Sccipture and Reaſon, the Doctrine of the 


Church, and the Laws of the Kingdom, were refuted like- 


wiſe by ſeveral Writers; and no Reply of Moment being 
made, that Controverſy ſeem'd to be buried again; That 
Dr. Higden thought fit, after many Years of tistaſtion, 
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his Jadgment the Arguments againft Poſſeſſion _ 
found them::toibe light in the Ballance; asd was, p. 3» 
convinc d, that Allegiance: was due to Kings in Fact, 

by Law Divine and Humane: And to convince others, 
he drew Ahieme the Engliſh Conftizution, and ſome time 
after, a Review to defend it againſt ſeveral Anlwers, in 
which his .new Scheme had been thoroughly refuted. 
That it will appear. probable at leaft, to every one who 
reads the Doctor's two Treatiſes with Attention, that when 
he look'd into Engliſh Law and Hiſtory, he had always 
his Opinion direct in bis Eye; that he obſery'd what was 
fit for his Purpoſe ; and what was not, he overlook'd, or 
ſaw it through a bad Perſpective. That thus having col- 
lected all the Materials he could find in Law and Hiftory, 
favonrahle. te Poſſeſſion, he rounded; and ſmeoth'd, and 
ſhap'd them, by his own Gloſſes, to his own Opinion, 
which he preſented to the World in Print, and call 'd ic 
A View of the Engliſh Conſtitution. But that it appears 
not, that the Doctor, with all his Diligence, hath found 
out any material Proof of his Conſtitution, which his Pre- 
deceſſors in this Controverſy had omitted, That he hath, 
himſelf given us a Summary of his Proofs, which had 
been all urg'd and anſwer'd before, by the Writers on this 
Subject, after the Revolution; and moſt of them had been 
pleaded by the Writers for Poſſeſſion before the Reſtora- 


tions That the Doctor indeed endeavours to diftinguiſh . 


himſelf from the Advocates of thoſe Uſurpers, and parti- 
cularly Cromwell, who had been often objected by his Ad- 
verfaries; And once for all be diſpatches Oliver by three 
killing Reaſons; which the Authors think fit to examine. 
The firſt, Thar Oliver bad not the Legiſtative Authority of 
the Xing dom, nor was ever acknowledg'd by our Kings io have 
bad it ; and therefore could not bave the ſovereign Authoriry 
of ibe Kingdoms. To which it is anſwer'd, That He attu- 
ally exercis'd all ſovereign Power, Legiſlative, and Execu- 
tive. By the Inſtrument of Government, The ſupreme Le- 
giflative Authority of the Kingdom was in bis ſingle Perſon, 
and tbe People in Parliament; but the Adminiſtration 
of it was left to the Lord Protettor, and bis Council, p. 4. 
nominated by him. By his own Authority he made 
Scotland one Common-wealth with England; and he p ſſæd 
five Bills in his ſccond Parliament: - But bis. Legiſlative 
Power. was never acknowledg'd by our Kings. His pretended 
Acts, on the-contrary, were null after the Reftoration. 
For what Reaſon? The Law hath plaialy declar'd it; he- 
cauſe the Power that made thoſe Acts was Uſurpation, 
oppoſite 10 the undoubred Right of the King and his lawful 
5 N A 4 | _ Heirs, 
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Heirs, and the jaſt Rigbis of Parliament. The Law is 
plainly declarative of the trus Engliſh Conſtitution, that to 
the Authority of Law is requit'd a lawful King, and a 
flawful Parliament; and the Want of the firſt is the chief | 
Cauſe of the Nullity, becauſe without the firſt the ſecond | 
Cannot have Exiftence. | 37 
That the ſecond Reaſon of Dr. Higdev, is, That Oliver, 
who bad not the Regal Title and offie, could not bave the 
Legi ſtative Authority in this Monarchy, in which, by our Con- 
ſtitution, 4 Law cannot be made without 4 King: or Queen; and 
therefore all ibs Ads of Oliver ſunk of them wes, 4s Nullities 
ab Origine. Te which the Authors anſwer, That as to 
the Name King, oliver, when his Parliament. offer'd it, 
denied to take it; but he took and executed the Office. 
That the Name of King or Monarch denotes: Severeignty 
veſted in a ſingle Perſon, which oliver really had, and 
Was therefore really that, which thofe Words ſignify; for 
He actually exercis'd Sovereignty in a higher Degree, than 
Aid ever any of our Monarchs fince, the Conqueror, But 
Is Allegiance due to a Sound, or Syllable? Is there any 
Law, that nulls the Acts of Kings, if they change their 
Style ? If the King of England, whoſe Crown is Imperial, 
ſhould aſſume the Style of” Emperor, would all his Laws be 
null? Would he thereby: forfeit his Crown Imperial? So 
he would, if he loſt his Authority. Majeſty was once as 
unknown to our Conftitution, as Preteſtor. The Kings of 
: England were ſtyled Lords of Jreland; yet as Lords, their 
[ Acts were valid; and when Henry VIII. took the Title 
| of King, unknown to the Conſtitution of Jreland, were 
| his Laws afterward Null 4b Origine ? If Cromwell 
p. 5. had taken the Style of King, as he actually exer- 
cis'd the Office, his Authority and Right would 
have been ftill the ſame; The Uſurping of a Word would 
not have made Legal all his other Uſurpations; and it is 
morally certain, that if he had taken the Style of King, 
the Nation would not have acknowledg'd his Right to 
make Laws; and that after the Reſtoration, they would 
have ſunk of themſelves, as the Laws of an Uſurper. 
That Dr. Higden's third Reaſon is, That- shoſe only have 
been acknowledp'd for Kixgs for the Time being, who have been 
plac'd in the Throne by the States of the Realm, and recoguiz'd 
by Parliament; whereas Oliver bad not the Conſent of the Three 
_ Eſtates; Two of the Three Eſtates, the Lords Spiritual and 
Temporal; had been long before laid aſide; and it was no beiter 
#ban 4 Mocl-Repreſeniation of the Third Eſtate, tbat made bim 
Protettor, To this it is anſwer'd, Firſt, as before, That o- 
liver's Laws were Null, not becauſe. he was net 1 
. | aud 
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and recogniz'd by the States, but chiefly, becauſe his Uſur- 
pation was oppoſite to the undoubted Right of the Lawful 
Heir. That the Doctor's three Reaſons are but one in Re- 
ality, and one Reply is ſufficient to confute them. But, 
2dly, There is no Law which declares, that Kings for the 
Time being muſt be neceſlarily plac'd in the Throue, and recog- 
nid by Parliament. The Eleventh of Henry VII. makes no 
Mention of. that, Negeflity z but ſuppoſes only in general, 
that Allegiance is due to.the King for the Time being: 
The Words themſelves imply only his Exiſtence, not the 
Moral Cauſes, or Effects of it. And the Doctor hath ci- , | 
ted no Authority of Law, nor produced any Reaſon to ju- . 
ſtify or ſupport his Aſſertion: That on the contrary tis no- 
torious, that the Kings of England have Regal Authority, | 
Ii before a Parliament is called: And therefore their Autho- 
d rity is not the Product or Effect of Parliament. That Tbird- 
r 55. Moſt of the Noctor's Kings in Fact were Kings in being 


Err 
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n for ſome time, hefore the Recognition of the Three Eſtates : 
11 That it cannot be prov'd, That the Three Eftates did con- 
y ſtitute a Parliament, before the Middle or End of the 
ic Reign of ; Henry III. that Henry V. Henry VI. Richard III. 
l, | Bemy VII. were Kings in being, and exercisd 
De Regal Authority, before their Parliaments met: ., 6G 
50 And thus Nine of the Doctor's Kings de Faſo were, „„, 

as not plac'd in the Throne by the States. That Edward III. 


of was ſet up by an Aſſembly, call'd and pack'd by an infa- 
ir '# mous Adultereſs, when the King her Husband was in Pri- 
le ſon. That Richard II- was alſo in Pciſon, when the Par- 


1 fly 5 


re liament call'd in his Name, depos'd him, and ſet up Hen- _ ö ; 54 
el ry 1. That 'tis well known, who is Caput, Principium, & 
er- Finis Parliamenti: And the Doctor may reſolve us, whether 


31d an Aſſembly is tree, when the Head is impriſon'd ? and 
id F whether perfect Freedom is not neceſſary to a lawful Par- 
is liament? That Fourtbly, Since Acts done without a Law- 
ug, ful Power, are Null ab Origine; the Doctor my allow, 28 
to be does, that the Three Eſtates hare a Lawſul Power © 
uld place 4 King on the Throne, as well as to recognize nich 
er. when he is placed: For if they have no ſuch Power, then 
ave Placing a King is nothing; and cannot give Authority, 
cen which they have not. That the Doctor underftandy fot 
iz'd this of Placing Kings on tbe Throne, who have an Heredi- 
bree i} tary Right; but of Kings, who have it not: And then the 
and | neceflary Conſequence is, that the States have a Tawful 
Power of depoſing Kightful Xings, to (et up Kings de Fatoz 
for they cannot place the one, without diſplacing the other. 
Thus one Parliament ſet up Edward III. by depofing his 
Father; and another, Henry IV. by depohog R__ 

D iis That 
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That theſe two Powers have been always join'd in Fact, 
Detbroning, and Advancing; and if the Doctor will main 


tain, that the Three Eſtates have a Power to depoſe 
Lawful Kings, he may affirm it frankly; and he will find 
as many Acts and Precedeats for his Depoſitions, as 

r his Promotions: But if he will maintain, that the 


States havea Lawful Power to place a King on the Throne x 


but not to depoſe a Lawful King; he will maintain a mani- 
feſt Contradiction: For if the Depoſition of a Lawful 
King, for want of Moral Power, is Unlawful and Null; 


| Heremains, as he was, a Lawful King, endu'd with Law- 


ful Authority; but he hath no Authority, and is not Law- 
ful, if another King is Lawfully plac'd on the Throne by 
the States, and invefted with Lawful Authority. That to 
create one King, is to deftroy the other: Therefore they 
who have not a Power of Deſtroying, have none of Creating; 
| and if they will create, the Being they produce 
p. 7. is Morally Nothing. That in the Doctor's Opi- 


nion, Charles II. when diſpoſſeſs'd, was Actually 


and Lawfully King; becauſe there was no King in Poſſeſſion 
againſt bim. Does he think King Cbarles would have quit · 
ted the Regal Title, if oliver had aſſum'd it? Be it ſo; but 
ſuppoſe the States conven'd had recogniz'd Oliver, as King; 


zin that Inftant, in the Doctor's Opinion, he would have 


had Regal Authority, and King Charles would have been 
deprived of it. But how could he have loft it in an -In- 
fant ? By the States Authority of depoſing him, of ad- 
vancing and recognizing oliver. Reſiſtance, Depoſition, 
Promotion, Recognition begin, advance, and finiſh Revo- 


lutions. Conſent of the States and People legitimate All, 


or Nothing. The proper Way therefore of reſolving 


- Difficulties, is to begin with the firſt Acts; to examine 


whether Reſiſtance and Depoſition are lawful; then to 
conſider, whether Subjects (ſuch are the Three Eſtates) 
have a Moral Power, by their own Conſent, to diſcharge 
themſelves from their Allegiance to one King, and to give 
Regal Authority to another: If their Conſent abſolves 
them, they have a lawful Power of De poſing; if not, their 
Conſent is unlawful, and void; and hath no Moral Opera- 
tion: That, Fifthly, Since the Law (13 Car. 2. c. 1.) hath 
declared, Thar neitber both, nor MY the Houſes of Par- 
liament, bave a Legiſlative Power, without the King; it is 


hard to underfland, hew the Three Eſtates can give a 
Legiſlative Authority, which they have not, to a King, 


who hath it not; and that their Conſent, which is no 


Lau, can make a Law-giver, and become a Law to all the 


Subjects, by laying the Obligation of All-giance on 3 
| 7 hat 
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That, Sixthly, Whereas Sovereignty is deny'd to 
Oliver, becauſe he bad not the Conſent of the Three. p. 8. 
Eſt ates of the Realm; this may raiſe another 
Difficulty : For if one of the Eſtates is excluded, (as in 
2 Neighbouring Kingdom) then it ſeems, in the Doctor's 
Opinion, that a King ſo made hath in that Kingdom no 
Right to Soyereignty, and is not truly a Xing for the Time 
being: The Conſtitution, as to the Three Eſtates, in both 


Kingdoms, was the ſame; and it is hard to find a Reaſon, 


why if one Eſtate is lawfully excluded, ſo may not ano- 
ther; the Temporal, as che Spiritual Peers; far both 
have the ſame Right by the Conſtitution; and if Two of 
the Three may be excluded, ſo a Part of the Third, and 
ſo another Part, till the Three Eſtates are brought to a 
Rump, which may be alſo leſſen'd, and at length wholly 


excluded; and fo this Tail of a Diſtinction, by plucking 
out all the Hairs, will be reduced to nothing. That, 


Seventbly, Tho? Oliver had not the Conſent of the Three 
Eftates Lawfully affembled, yet all the Eftates, and the 
whole Body of the Kingdom liv'd quietly under him, paid 
him Taxes; receiv'd Juſtice and Protection from him. 
The Majority of the Knights, Citizens, and Burgeſſes, e- 


lected by the People in his two Parliaments, fign'd a Re- 


cognition of him: His Eſtabliſhment was ſo notorious, that 
all the Princes and States of Europe acknowledg'd him by 
Ambaſſadors. What follows ? If the main diffuſive Body 
of the People of England own'd him; this is ſurely equi- 
valent to any Recognition of the Body Repreſentative, 
or of the Three Eftates, and the Whole being greater 
than a Part, the Authority of the Whole is greater ia Pro- 
portion: But it cannot be deny'd, that it conferrs at leaſt 
as much Authority, according to the Law of Nature, and 
the Practice of Nations; and the Law of England, as is 
ſaid, hath no where declar'd, That the Conſent of Par- 
liament can make Kings for the Time being, or 
that in King- Making the Repreſenters have more p, 9. 
Authority. than the Body repreſented. That, 
Eigbibly, The Doctor himſelf, who excludes Oliver, be- 
cauſe he had not the Conſent of the Three Eftates hath 
employ'd two Chapters in his View, and as many in his 
Defence, to prove, that oy is due to Sovereign 
Power in Poſſeſſion, by our Saviour*s Deciſion about Tris 
bute, and by the great End and Defign of Government. 
The Subjects therefore, were diſcharg'd from their Ale- 
giance to the King who could not, and were bound to 


pay Tribute to the Protector, who could, and did protect 


them. And if this is agreeable to the great Eud and Defig : 


© It — — 9 


12 TIREASON UnwateD, &c | 
of Governmen, it is agreeable to the Law of Nature. 
Suppoſe ny, that Allegiance was-not due to Cromwell by 


the Law of *Exghnd; it was due by the Will of GOD, 
Natural and Reveal'd; by the Command of CHRIS T, 
and the Laws of Nature; Laws ſuperior to the Law. of 
land: If the Eternal Word hath ſpoken and decided, 
what Need of conſulting the -Oraclesiof Engliſh Law ? If 
the Law Eternal of all Government requires Allzgiance to 
Poſſeſſors, what need of the Three Eftates to Authorize 
it? Poſſeſſion alone ſuffices 3*and according to the Doctor, 
Allegiance was due to Cromwell, for this one Keaſon ; namely, 
fe be was in Poſſeſhon of the Government. That thus it 
ppears; that the Doctor, againſt his own Reaſons, gives 
Cromwell a Right to Subjeſtion; His Uſurpation: is fill in 
full Force agtzinft cheDod or's Syſtem, and evidently refutes 
t; And it muſt be confeſſed, that the Royalifts, who ad- 


'her'd. to the King aga inſt oliver were. Rebels againſt the 


Ordinance of GOD, were Tranſgreſſars of the 
5. 10. Law of Nature, and the Command of CHRIST; 

8 1 'n 
. + * and that there never was, nor can be any Uſur- 


pation ; for that implies Poſſeſſion, which, according to 


the Doctor, is a Divine Right to Government. 
*-* But that the true State of the Controverſy between 
the Doctor and his Adverſaxies, is, whether the Kingdom 
of England be, of- Right, Hereditary ? Or, whether it bes 
; longs, of Right, to every one, who gets Poſſeſſion? Whe- 
ther the. Kingdom appertains to Lawful Heirs, or Adual Poſ- 

_ -ſeſſors? That the Diſtinction between Poſſeſſors by Force, 


_ © and by Conſent, hath no Ground in Fact and Hiſtory; 


for all Poſſeſſors, not Hereditary, have been always ſet 
up by Force; Conſent of States and People hath followed; 
and it is morally impoſſible, it ſhould be otherwiſe : That 
they who promote, aid, or gain by a. Revolution, will 
conlent willingly, and all others. by Neceſſity ; tho' in all 
Invaſions of Sovereignty in England, the Majority of the 
Nation hath been againſt them; yet the Leſs Party being 
ſtronger by the poſſeſſion of Power, hath forc'd the Con- 
{ent of the Greater. Fhat Conſent therefore is the Ef- 


fect, not the Cauſe of Poſſeſſion; which cannot be made 
Morally Good by the Zvit it produces; nor ceaſe to be Evil, 


as long as it is Invaſion of the Undoubted Right of the 
Lawſul Heir. That the only Queflion therefore is, Whe- 
ther Iaberitance, or Poſſeſſion, is by the Conſtitution the 
true Right to the Engl:ſh Monarchy 2 That 'tis true, the 
Doctor achnowledges in plain Words, That the Crown is 
Hereditary; and he denies it to be Ele&ive; But what 
Kind of Inheritance can he mean conſiſtently wich higi- 
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elf? For, Firſt, He afferts, that the Inberitance may be 
limited by Parliament, but it follows, that it is an Inheri- 
tance which may be taken from one, given to another, 
as often as the Parliament pleaſes; which ſeems to be. an 
Inheritance very different from what is uſually underſtood 
by Hereditary Monarchy ; for it is truly Eledive, ſinte tbe 
Parliament chooſes, or may chooſe the Succeſſor always: 
And it is more Elective here, than in: other -EleQive 
Kingdoms; for in all others the Elected have a Right for 
Life; in this a new one may be eleftted every Seſſion. 
Secondly, He maintains fartbhen That a King place. 
an tbe Throne by the States of the Realm, is à True p. 11. 
and Lawful King for the Time being. He requires 
not, that his King ſhould be of the Royal Family; he 
plainly degages, That if Cromwell had bad, what be bad 
not, the Conſent of the Three Eftates, be would baue been, 
wat be was not, a King for the Time being, with Legi- 
* flative Power. Thus the Two Houſes, without a King, 
can chooſe to this Hereditary Kingdom, and place on tbe. 
Tbrone what Perſon they pleaſe. Thirdly, He aſſirms, That 
either Queen Mary, or Queen phe: „one or both, were 
- Megitimate, and yet a Lawful Title. But 4 Baſtard 
n of Blood to none jn Law, Nullius Filius, and tberefore 
cannot Juberit. Thus, according to the Doctor, this A- 
redita Grown is the Lawful- Inheritance ot thoſe, who 
in Law have no Father, and therefore cannot Inherit. 
"That Fourtbiy, He affirms farther, That it is our Savi- 
' our's Do&rine, that Subjection is due to Poſlefſion, and 
ce, ' by the Law of Nature to Prote&ion: The Hereditary 
} 


2 
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y; Kingdom may therefore be Rightfully enjoy d by a Come 
ſet monwealth, a Rump, a Committee of Safety, or any o- 
d; ther Power, that can get Poſſeſſion, and afford Protectĩ- 
hat on. That ſuch is the Doctor's Hereditary Croun; if 
vill vue collect his ſcatter'd Limitations, *tis an Inheritance 
all ſubje& to perpetual Election of a King and Parliament, 
the of the Two Houſes alone; it may go to any Family, to 
ing no Heirs, to a Commonwealth, to any Power whatſoever. 


on- That the Doctor, in his Views, could not avoid ſeeing 
Ef- evident Proofs, that the Crown of England was Heredi- 
tary ʒ therefore he acknowledg'd it Verbally, and deny'd 
it Really, as utterly deſtructive to his Syſtem of Poſſeſſi- 
the on. That he may underſtand Words as he pleaſes; But 
all other Writers of all Nations, and the Generality of 
the all Men, underftand. by an Hereditary Crown, 4 longs” 
th chy email d on one Family, and deſcending ſucceſſruedy tg. tb 
n is Lineal Heirs of it. Such are the Mogarchies- ab France, 
hat Spain, Portugal, S neden, Denmark, Hungary, and all other 
t- 5 | Herelitary 

[; | | 
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Monarchy, govern'd ſucceſſirely above Nine Hundred 
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Hereditary Dominions in the World; ſuch is the Exglih - 


| Years by the ſame Royal Family. But if the moſt 

5. 12. ancient Hereditary Family in the World, hath 
not a true Right of Inheritance; if Preſcription 

of Nine Hundred Years is Nothing againft new Poſſeſ- 


ſors; there is ſurely no Right to Goverament at all, nor 
any true Right of Inheritance, Publick or Private; but 
every thing is every Man's; and Right, Preſcription, 


Property, are Sounds without Signification. That tis 
true, there have been many Interruptions in this Lineal 
Succeſſion ; ſome by the Ceſſion of the next Heir; others 
by Teftaments, which were thought to give a Lawful 
Right; others by Conqueſt ; and others by a falſe Pre- 


- tence of Inheritance: But that Right hath been always 


pretended; and all notorious Violations of Right were 
condemn'd at the Time by all Men, and rejected 
after by the whole Nation; which bath always reſtor d 


. the Nigbeſul Heirs, as ſoon as it could ſhake off the Yoke 


of Conquerors and Intruders. That there have been ma- 
ny Changes in the Succeſſion of England: Armies have 
ſet up Kings, who had no Right of Inheritance; Parlia- 
ments have confirm'd them; other Armies have dethron'd; 


bother Parliaments have attainted them; and have decla- 


red the Entails of Parliaments Null. There have been 


divers Temporary Conftitutions, if ſo they be calld; as 
the Conftitution ef Conqueſt, of Kings by Election, of 
Sovereingty in the two Houſes, of a Commonwealth, and 


laftly, of Protectors; every Power in Poſſeſſion hath been 
the Conftitution. But that the Seeds of theſe Conſtitutions 


fell upon a Rock; forthwith they ſprung up and flouriſh'd ; 
but becauſe they had not Root, they wither d away; none 


of them liv'd ſo long, as togain the Title of Preſcription ; 
one or two grew up to Maturity, and died; the reft pe- 


riſh'd in their Infancy. The Tree of Hereditary Right 
hath been ſeveral times cut down to the Ground; but the *? 


Stump of the Roots in the Earth hath grown up again, and 

hath reached unto Heaven. The Kingdom bath been ſure, and 
the Nation hath been i tows 

That after the Norman Conqueſt, when the Go- 

p. 13. vernment was quietly ſettled under Henry I. all 

the great Men of the Kingdom bound themſelves 


by Oath,to theSucceſſion of Maud his only Heir, to whom alone 


(as a good Hiftorian affirms) the Lawful Succeſſion was due 
from ber Grandfather ,Uncle, and Father, all Rings; and from ber 


| Mother's Race for many Ages paſt, By her Right ſucceeded 
Lien II. her Son, from whom all the Royal Family is de- 


ſcended; 


rr 


the Heavens do rule. 
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Election: The Conſtitution of Poland is therefore Elective. 
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ſcended; and he and all his Succeſſors, for above 350 Years, 
haye enjoy'd or claim'd the Crown by Hereditary Right ; 
even thoſe who had it not, did claim it; as John, 
IV, Richard III, Henry VII: Which ſeems an evident Pr 


that our Conſtitution is Inheritance. That in Morality tis 
thought a good Proof of the Natural Diſtinſtion between 


Right and Wrong, that the Worſt of Men pretend to Ju- 


ſtice, and would prefer Right, if by it they could compaſs 


their Defires : There have been often Competitors in Fo- 
land, about the Right to the Kingdom; all have claim d by 


The Kings of England, who had not Hereditary Right, 
have claim'd it for many Ages; never was any King in 


Englaud, who would not have prefer'd Hereditary Right 


to all other Titles; the Conftitution of Englend is-there- 
fore Hereditary : But if Poſſeſſhon is Right ; Birtbright, and 


«1 other Rights are Songs and Fables. That all Hereditary 
Titles, that were ever receiv'd in this Iſland, were united 


in the Perſon of King Femes I. The Three Eftates in Par- 


liament, by the Act of Recognition (1 Fe. c. 1.) acknow- 


ledging this to be an ineſtimable, and unſpeakable Bleſſing, 
agnize the King's indubitable Rigbt, and their own 
moſt conſtant Faith aud Obedience to bis Majeſty, p. 14. 
and bis Royal Progeny. And declare, That imme- | 
diately on ibe Deceaſe of Queen Elizabeth, the Imperial Crows 
of England did deſcend to bit Majefty. That his Right to the 
Crown ic Inberent Birthright, and Lewful Succeſſion, as being 
Lineally, Fuſtly, and Lawfutly next, and Sole Heir of tbe 
Blood Royal of this Realm. To which Right they faithfully 


ſubmit, and oblige themfelves, their Heirs, and Poſterities for 


ever, weil the laſt Drop of their Bloods be ſpent. They be- 


ſeech bit Mejefty to accept tbe ſame, as the firſt Fruits, in the 
High Court of Parliamem, of their Loyalty and Faith t0 bis 


Majeſty, and 10 bis Royal Progeny, and Poſterity for ever. 
They preface all this by affirming, Tbat they are bounden 
thereumto by the Laws of GOD and Man. And to put out 
of all Doubt the perpetual Obligation of this Law, in the 


Intention of the Legiſlators, they enact it, a 4 Memorial 


to all Poſterities, among tbe Records of Parliament for ever to 
endure. Now, adds the Author, What Law for the Decla- 
ration of Right can be found, in all the Codes and Pan- 
deas of the World, more expreſs, more full, and com pre- 


henſive ? How could they bind more ftrongly themſelves 
to the King, their Heirs to his Heirs, their Poſterity to 
his Pofterity for ever? They make the Hereditary? Right, 


and the Obligation of the Subjects to it, as far as they can, 
immutable, and eternal: They affirm, it is cftabliſh'd by 


Law 


# 
| 
| 
| 
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La Divine, and Humane: The Right of the Crown is 
not Poſſeſſion with or without Conſent; it deſcended to 
King Fames before Poſſeſſion, at the Inftant the Queen 
died; ſo it is to deſcend by this Law to his Heirs for ever: 
The true Right is (not Poſſeſſion, but) Inherent Birthright, 
Lineal Succeſhon. Other Perſons were then living of the 
Royal Family; but the Next is declar'd to be the Sole 
Dei. The Crown is appropriated to the Next Heirs 
of the Royal Family for ever: The Three Eſtates vow 
Obedience and Loyalty to the King, and his Heirs 
by Lineal Deſcent; they debar themſelves and their 
Pioſterity from paying it to others: They devote 
. 15. their own Bleod. the Jaſt Drop of it, and all the 
Blood of their Heirs, to maintain the awful Suc- 
ceſſion againſt all Oppoſers: And to this Eternal Duty 
they àre bound by the Laws of GOD and Man. The Vows 
and Acts of Fathers are ſuppos'd to bind their Poſterity: 
he Three Eſtates preſume, that they have a Power to 
bind theirs; They affirm in this Recognition, That tbe 
Court of Parliament icube whole Body of he Realm ; The 
Politic Body is the ſame riow-as it was then; and every 
Member of it hath in Effect made the @me Recognition; 
ſo that this Act, till the Society hath revok'd it Lawfully, 
lays the ſame Obligation on every Member of the Society, 


as if he had Perſonally conſented to it. This Act is an 


Original Contract, made with the Firſt King of this Line, 
| — with his Poſterity; the whole Nation obliges it ſelf 
therein to the Heirs of this Family for ever; if before this 
Act of Recognition there were Diſputes about the Right 
bf Succeſſion, here they are ended: After this Law, there 
cannot be any reaſonable Diſpute, to whom the true Duty 
of Allegiance is due, by al Laws, Reaſon, ant goed Conſci- 
ence; for here it is declared, That the three Eftates, and 
all the Realm, are bound by rhe. Laws of GOD; and Man, 
to pay it to the Lawful Heir in the Order of Succeſſion. 
That here it may be remembred, that the Right of In- 
heritance, eftabliſhed ſo fully in this Act of Recogaition, 
is again more briefly, but as effectually declared in the 
Act of Charles II. (12 Car. 2. c. 12.) wherein it is af- 
firmed, in Oppoſition to all Uſurpations, That the Im- 
perial Crown of theſe Realms appertains by uſt and Un- 
doubted Right, to the King, and to his Heirs and Lawful 
Succeflors. Asrthe undouted Right was in King Charles; 
fo after him in his Lawful Heirs: As the Crown apper- 
tain'd by Law to him; when he was out of Poſſeſſion; ſo 
it muſt be underftaod to belong to his Heirs and Lawful 
Succeſfors, if they ſhould be our of Poſſeſſion alſo. By _ 
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Act of King Janes, Birthright is declar'd to be the per- 
petual Right to the Crown: In this Act of Charles II. it 
is affirm'd to be the andeubred Right, even when others are 
in Poſſeſſion. Neither of theſe Acts are expreſly repeabd; 
and both together ſeem to make an impregnable Proof, 
that Hereditary Right was by Law the only Right £ 
to the Crown of England. That againſt the po- p. 16. 
ſitive Determination of Law, 'tis in vain to ob- / 
ject the Pleadings of Apprentices in Law, and eren the / 
Sayings of great Lawyers, diſpruv'd by great Lawyers, and 
contradicted by themſelves. If Lawyers will contradict 
the Principles of Law, the Right of Deſcent, and Duty 
of Allegiance, can their Contradiction deftroy them? The 
Sayings and Sentiments of Lawyers muſt be judged of by 
Law, which is the adequate Rule of Moral and Civil Action; 
and if Law is not a clearRule about theRight toSovereignty, 
this Diſpute can have no Determination; the Opinion of 
Lawyers can neither- indemnify Men in this World, nor 
ſecure them from Damnation in tbe other. That much 
leſs is this Controverſy to be determin'd by Facts and Pre- 
cedents, which, how frequent ſocver, muſt be juſtity'd by 
Law: For Actions are not Lawful, becauſe they are done 
and recorded; but becauſe they are conformable to Law: 
: And it is certain, that Injuſtice, publick and private, hath 
more Precedents, and fills Hittory more, than Ri; ht 

and Juſtice. That King Stephen enjoy'd the Kingdom by 
; Perjury, Fraud, and Violence; Edward II. was depos'd, 
: and cruelly murder'd; Edward III. a Minor, was ſet on 
t his Father's Throne before his Time; Heury IV. contra» 
4 
4 


ry to his Oaths, and his Engagements with his own Party, 
depos'd and murder'd his Sovereign, and allum'd his 
Crown; Kicbard III. beſides many other Horrible Murders, 
kill'd the King and his Brother, and took their Inheri- 
. tance; Fenry VIII. fix'd and uafix'd the Succeſſion, as 
y ſuited his Luft and Pleaſure: A Parliament raid a Re- 
bellion againft the beſt of our Kings, by his own 
Authority; a Part of it Depos'd and Murder'd p. 17. 


þ4 im: A Commonwealth was ſet up; and an Of- 

6 ficer aſſum'd the Soy-reignty, and tranſmitted it to his 

i on and Heir: Theſe were Impious and Tragical Mbions, 

. of which the Actors have been, and are, and will be con- 

11 lemn'd, by all good Men for ever. That Dr. Higden 

, annot poſſibly approve them; yet hy ſeveral of theſe, and 

8 uch Precedents as theſe, he juftifies his Opinion, Thar : 
0 ofſeſſion with Conſent is Right: Tho? the Pofſ-tlion hath 


deen Extremely wicked, and the Conſent to Wickedneſs 
b extleme 
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extreme Iniquity. That he could find no Precedents, in 
which there was not a long Chain of Wickedneis; Per- 
jury, Rebellion, Invaſion, Depoſition, Murder, and Poſ- 
ſcſhon 3 that he hath collected out of Hiftory the greateft 
Crimes, and call'd them the Conſtitution: That a Divine 
might have conſider'd, what hath been often urged, and 
ſeems unanſwerable z that Unjuſt Poſſeſſion obliges to Re- 
pentance and Reſtitution: And that no Man can have a 
true Right to what he is bound to reſtore; nor can o- 
thers be oblig'd to maintain him in it. That the Doctor, 
no doubt, had read and conſider'd The true and exact Hi- 
ſtory of ibe Succeſſion, (By Dr. Brady, printed An. 1681.) If 
that Hiftory is not what it pretends to be, the Doctor 
would have oblig'd the World by refuting it; but if it be 
really true and exact, as it is generally efteem'd to he; it 
is undoubtedly a full Refutation of the Doctor's Opinion: 
Here it hath been attempted to prove, that his Opinion 
makes the moſt unjuſt Poſſeſſion (as was Olivers) rightful ; 
and deſtroys the Hereditary Right, fo long Eftabliſh'd by 
the Conſtitution ; and if the Doctor hath not ſufficiently 
guarded his Opinions againſt theſe Objettions, they ſeem 
evidently. to Overthrow it. - But becauſe Books not par- 
_ ticularly Anſwer'd, are boaſted as Unanſwerable: And 
becauſe it may be of Service to the Publick, and to Truth 
itſelf, to vindicate our Law and Hiftory from the Miftakes 
Hof the Doctor, the Author of the following 
P. 18, Work hath taken the Pains to follow him thre 
N all his Labarinth: And, to make the Way thro' 
it more eaſy, he hath examin'd, in the Order of Time; 
all the Hiſtorical FaQs produced by him; hath refuted his 
Arguments and Comments upon them, and rectify'd his 
Errors about tne Engliſb Conſtitution : And the beſt Com- 
mendation of this Treatiſe is, to deſire the Reader impat- 
tially to examine it, 2 
After this IntroduTion, The Author proceeds thus: 
The Doctor's Deſign is to prove, That who- 
. 19 ever is King de Fado, is by Conſequence King de 
Fure too! And in his firft Chapter, he under- 
takes the Defence of this Doctrine, from the known 
Cuftoms, and uninterrupted Practices; that is, from the 
Common Laws of the Realm, The People of England (ſaith 
he) always ſubmitted and nook Oaths of Fidelity 10 the Thir- 
teen Kings, who from the Conqueſt to King Henry VIX 
eame 10 the Throne without Hereditary Titles, as well as 10 
#he Six Hereditary Rings, who reigned in thas Period; and 
tis ſo univcrſally, ibat I do's know, iber are any Non · Jurori 
8 a 70 
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to be found in thoſe Reigns. To this it is anſwer d, That 
by Hereditary Kings, it is here evident, the Doctor means 
only ſuch, as held the Crown by Proximity of Blood; and 
conſequently by thoſe, whom he affirms to have had no 
Hereditary Right, we are to underftand ſuch, as placed 
themſelves in the Throne, when ' others, who | 
had a nearer Relation to it by Deſcent, were p. 20, 
living. But the Doctor ſhould have known, that 
the Word #Heredita'!y had a different Signification, than 
what he has aſſign'd to it, in our Ancient Writings. - For 
Wiliam #be Conqueror ſtyles himſelf King Edward's Heir; 
and calls the Crown of England his Inberitance; And his 
Son King Henry I. affirms, That hig Father ſacceeded by 
Right of Inheritance; and the ſame Aſſertion may be met 
with in Guil. Pitaviewſis, and Ordericus Vitalis, Why 
therefore muſt the Conqueror be expunged out of the Lift of 
Hereditary Kings, when there is ſo good Authority to 
keep him in? Surely he very well knew, as did the Hi - 
ſtorians cited upon this Occaſion, that he was not the next 
of Kin to King Edward; and yet we ſee, they did not 
think it an Abſurdity to maintain his Hereditaty Title: 
Nor certainly is the Doctor ignorant, that many. of his 
Friends have lately taken it very ill, that the Word Here; 
ditary ſhould be appropriated only to ſuch, as ſucceed by 
Proximity of Blood. That the Truth is, a Succeſſor by Will 
is an Heir in the Language of the Civil Law; and there- 
fore William tbe Conqueror, claiming by the Teſtament of 
King Edward, might juftly be ſaid to have as Hereditam 


Title: But this Conceſſion will do the Doctor no manner 


of Service. For it is here proper to remember, what the 
Doctor thought fit for his Purpoſe to acknowledge in his 
Defence ; That the Queſtion between him and his Adver- 


ſaries, is about tbe Duty of Subjects, whether they are to 


pay their Allegiance to all Princes, that can fix themſelves 
in the Throne, or only to thoſe, who ace Lawful Kings, 
independently of their Poſſeſſion. That the firſt they 
deny; and the latter only they think capable of a Defence: 
But they do not allow it to he a juft Conſequence from 
this Poſition, That they muft never ſubmit to Princes, 
whoſe Titles are not ſupported by Priori of Birth, or 
Nearneſs of Blood; which yet the Doctor takes for granted, 
and builds upon, as an unconteſted Principle | 
Þ» 21. 5 


throughout this whole Controverſy: And there- 
fore he has very inauſpicuouſly, at the Entrance | 
of his Diſcourſe, miſtzken the true State of the Que ſtion; 
for inftead of proving, that the People of England * 
| | B 2 a 
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all along own'd the Authority of Princes, who had no othet 


Title, but what they deriv'd barely from Poſſeſſion; which 
was his only proper and. neceſſary Buſineſs; he has been 
pleaſed to amuſe his Reader with an Aﬀertion, (the Truth 
of which was never yet called in Queſtion) That many of 


our Kings, ſince the Conqueſt, were generally eſteemed 
Rightſul Fucceſſors, tho* they were not the next Heirs, by 
B 4 * 


ood, to the Crown. 


I would (adds the Author) explain my ſelf a little more 


particularly upon this Article; becauſe I find it has been 
thought of Moment by the Friends to the Doctor's Hy po- 


theſis. He affirms, That tbe People of England always ſub- 


mitted and took Oaths of Fidelity io the Thirteen Rings, who, 
from the Conqueſt 10 Henry VII. came to the Throne without 
_ Hereditary Iitles; that is, who were not Heirs by imme- 
diate Deſcent to the Crown; and from thence he draws 
this Conclufion, That whoever is in the Throne, bas for that 
ſole Reaſon, tbo be fhonld be deſtitute of all other Pleas and 
Pretences, 4 ſufficient Right to the Obedience of the Subjets. 
But ſurely this Conſequence cannot poſhbly be admitted; 
unleſs it is alſo evident, that where a Title by Birth is 
wanting, that Defeſt can no otherwiſe be ſupplied, but by 
- Poſſeſſion # For if it ſhould appear, that much better Rea- 
ſons may be afſign'd for this Obedience, which was paid to 


the Doctor's Non- Hereditary Kings; he will then be forced 


i confeſs, that his Argument has fallen ſhort of his Purpoſe. 

I would therefore intreat him to conſider, Firſt, Whether 
in this Zereditary Monarchy of England, there was not an- 
picntly a Power in the Crown, to interrupt and limit the 
Linea] Succeſſion, by the Excluſiou of the Righs Heir. Second- 
Y. Whether the Conſent and Ceſſion of the Bightful Heirs, 
are not ſufficient ro convey a Right to Princes, who wan-, 
ted a Title by Proximity of Blood. And then, Thirdly, 


Whether it is not poſſible, that the general Submiſhon and 


Obedience, which was paid to ſeveral of thoſe Thirteen 
Kings, who are ſaid by the Dector to have had no Heredita- 
IV Right, might be the ſole Effect of theſe Mo- 
p. 22. tives and Principles. Firſt, IL ask, Whether in 
| this Hereditary Monarchy of England, there was 
not anciently a Power in the Crown, to interrupt the Lines 
Al Succeſhon, by the Excluſion of the Rigbt Heir? The Do- 
ctor makes no Queſtion, but this has been an undoubted 


"Part of the Prerogative of our Modern Kings, with the 


| Conſent of Parliament; and aſſures us, it was a Doftrige 

. univerſally admitted by all Parties in #enry VIIFs, and 

Queen Elizaberb's Reigns, Now I look upon this 3 good 
N e | | Grou 
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Ground for Preſumpt ion, that their Predeceſſors had the 
ſame Authority; for there is Reaſon to believe, that what- 
ever conſiderable Branches of Sovereignty have been ex- 
ercis d by Princes in theſe latter and declining Ages of the 


Monarchy, were as amply, at leaft, enjoy'd by their Royal 
Progenicors. But I need not rely upon Conjectures, when 


it appears from the Teftimony of our Hiſtorians, that ir 
was the uſual Cuſtom, i. e. the Common Law, in the 
Times nearer the Conqueſt, for our Kings to diſpoſe of their 


Crowns, without regard to Proximity of Blood ; and their 
Method of doing this, was by their laſt Wills and Teſt aments. 
Dr. Brady has by ſeveral Inftances ſhew'd, that this is no 


groundleſs Opinion; but if I miſtake not, he has omitted 
an Authority, by no means to be forgotten: It is a Paſſage 


ia Guil. Piflavienfis, (who had been Chaplain to the Cone 


queror,) in which he tells us, That upon the Conquerors Lan- 
ding, Harold ſent a Moſſenger to him, to inform him, that 
King Edward the Confeſſor, at the Time of bis Death, 


bequeathed bis Crown to bim; and therefore whatever p. 23. 


Claim the Duke of Normandy pretended 10 it, it could 


be of no Authority ; becauſe it bad been tbe conſtant Practice in 
England, ever ſince tbe Coming bither of S. Auguſtiae, rbay 
| Donations made at the Point of Death were always beld good 


and valid. From whence it is evident, that this Power of 
the Crown was univerſally acknowledg'd in thoſe Days; 
fince the Claims of both Harold and the Cangueror were 


founded upon it; and the Diſpute between them was only, 


which Donation of King Edward ſhould bave the Prefe- 
rence, without calling in Queſtion his Authority to make 
them. 1 Proceed now to the Second Query, and 
that is, Whether the Conſent and Ceſſion of the Reghrful 
Heirs, are not ſufficient to convey a Right to Princes, who 


before had no Hereditary Title? This I cake to be a Point, 


which the Doctor will got be forward to diſpute; for it 
was never yet doubted, but Princes might part with their 
1 as well as common Subjects; and preferr a private 
Life, before the Burden of a Crown. And when ſuch Re- 
ſignations have been made openly, and the Subjects have 
had reaſon to believe them free, and bond fid:, whether 


by direct and expreſs Terms, or by Actions, which ſuffici- 


ently implied them; the Poſſeſſer of the Throne, who is next 


in Blood, does then certainly acquire a Power aid Autbhe- 


rity, which ſufficiently juſtifies all bis Ads of Governmen', 
It is true, by the Judgment given in the Houſe of Peers 
upon the Claim of Richard Duke of Tork, it was declared, 


\ That the Reſignatio ns, without Conlent of Parliamers, did 
5 | B 3 not 
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not oblige the Makers of them; but this ſeems to have 
been the firſt Time, when this Doctrine was publickly 
eſtabliſh'd; and therefore in all former Surrenders by the 
Right Heirs, it does not appear, that their Validity was 
ever queftion'd, though they were not performed in the 
great Council of the Kingdom. And thus 
p. 24+ 1 have made my Way to the next Query, and 
that is, Whether it is not poſſible, that the ge- 
neral Submiſhon and Obedience, which was paid to ſeve- 
ral of thoſe Thirteen Kings, who are ſaid to have had no 
Hereditary Right, might be wholly occaſioned by theſe Mo- 
tives and Principles? I am at preſent only concern'd for 
a bare Poſſibility of the Influence of thoſe Reaſons in the 
_ Caſes in Queſtion; becauſe when once that is allowed, 
the DoRor's Conſtitution will ſtill remain to be proved; 
and conſequently we are not advanced one Step in our 
Diſcoveries of the mighty Efficacy, which attends the Poſ- 
ſeſſion of a Throne; tho' we ſhould grant all his Lift of 
Non- Hereditary Kings, for which he ſo earneftly contends. 
But tho? I might content my ſelf with referring this Mat - 
ter to the Doctor's farther Conſideration 3 and wait for 
better Reaſons, for the Support of his Aſſertion; I ſhall in 
the mean while endeavour to ſatisfy him, that the Con · 
queror, and ſome of his Succeflors, did not depend wholl 
upon their Poſſeſſion for their Title; but had both thoſe _ 
Pleas on their fide, which I juſt now mentioned; vit. 
The Nomination of their Lawful Predeceſſors, and the 
Conſent of the next Heirs; and if theſe were good Rea- 
ſons, upon which a Claim to the Crown might be founded ; 
they were ſuthcient to juſtify the Subjects in paying them 
their Allegiance. ——— ' T begin with william the Con- 
| queror ; and athrm, That he was a Lawful King; Firſt, 
k Becauſe King Edward tbe Confeſſor had appointed him his 
Succeſſor, which in thoſe Days was thought a Legal Way 
of diſpoſing of the Inberitance-of the Crown. For the 
Truth of this Aſſertion I have all imaginable Afſurance 
fince it is unanimouſly atteſted by all the Writers, 
who flourifh'd in, or near the Conqueror's Reign; 
And we have the concurring Teſtimony of ma- 
ny unexceptionable Authors, to prove the Con- p. 25, 
queror's Right, by the Nomination of King Ed. 
ward. Beſides, this was no raſh inconfiderate Act of the 
Confeſſor, nor the ſole Effect of his own Will and Pleaſure, 
without the Advice of his great Men and Counſellors 
on the ether hand, we find it ratified by the expreſs _ 
| | Q 
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of his Nobility, and the People of England. 
This was notified to the Duke of Normandy by p. 26. 
the Archbiſhop of Canterbury, in a particular $1 
Embaſſy for that purpoſe, So that it muſt be looked upon 
as a publick Act of the whole Kingdom; and had all the 
Authority, which the deliberate Concurrence of the Peo- 

le with the Deſires of the Prince, conld poſſibly give it. 
And whoever well conſiders the Conqueror's Appeal to the 
Laws of England for deciding the Quarrel between himand 
Harold, cannot reaſonably believe, he would have put his 
- Cauſe upon that Tryal, if the Conftitution had not been 
manifeftly on his ſide. It may indeed be obje&ed, that King 
. Edward the Confeſſor, having no good Title to the Crown 
himſelf, could not convey one to the Duke of Normandy 5 
and this I readily allow, if by a good Title we are to un - 
derftand Proximity of Blood; which he moſt certainly wan - 
ted; for the Iſſue of Edmund Jronfide, Elder Brother to King 
Edward, had undoubtedly a better Claim in this reſpett, 
ſome of which were living in King Edward's Reign. But 
I deſire it may be conſidered, that when the Confeſſor en- 
tred upon the Throne, the Iſſue of Edmund Ironſide were 
in a remote Country; and that by no Fault of King Edward, 
who had been driven himſelf into Normandy by the ſame 
Violence, that forced them into Hungary. So that in that. 
Juncture, when the Right Heirs were at a great Diftance, 
their Circumftances utterly unknown; and beſides it was 
hardly poſſible to give them Notice of the Vacancy of the 
Throne, or receive their Anſwer within any reaſonable 
Space of Time; either there muſt have been no Govern» 
ment in Exgland; or elſe it muſt be confeſs'd, King Ed- 
ward had good Cauſe to take it upon him, having a Prior 
Title to any one elſe then in Ergland. If it be ſaid, He 
was however an Unjuſt Poſſ- ſor ; his Nephews by his elder 
Brother being living, to whom he ought to have | 
reſign'd the Crown; I anſwer: That when Hi- p. 27. 
ſtories are ſilent, it does not become private =» 
Men to be forward in paſſing Judgment on the Actions of 
Princes. The Authors who have tranſmitted to us an Ac- 
count of Edward's Reign, ſay nothing upon this Subject 
either that the Deſcendents from Edmund Jronſide laid Claim 
to the Crown; or that King Edward diſcovered any Inclina - 
tion to do them Juſtice, at leaſt till the Eleventh Year 
of his Reign: But it may be urreaſonable from thence to 

inferr, that all that Time he was a wrongful Poſſeſſor; be- 
Cauſe Caſes may be ſuppoſed of Princes, who for want af 
Power and Opportunity of doing Right to the Lewful Heir, 

| op | 


are 
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are forced to endure the Burden of a Crown, which they 
would readily and gladly eaſe themſelves of, upon a proper 
Occaſion. As, when the Rightful Heir is Abroad, in a 
diftant Kingdom, and perhapsat the Diſpoſal of a Foreign 
Prince, on whoſe Will and Pleaſure his Return to bis 
Country chiefly depends. When the Poſleſſor ot a Throne 
has this to plead for himſelf, I may appeal to the ſevereft 
Interpreters of the Actions of Princes, whether the Ex- 
erciſe of Royal Power in ſuch Circumftances, can be char- 
ged with Uſurpation; or whether ſuch a Perſon is only a 
King de Fadto. For it is not the bare AR of Seizing and 
Filling a Ibrone; but the Will of the Poſſeſſor, that muſt de- 
nominate him. an Uſurper. He that invades another's 
Right, with an Intention to detain it from him, and a Re- 
ſolution never to reſtore it to the true Proprietor, is cer - 
tainly guilty of the higheſt Injuſtice ; But if he accepts of 
a Crown, only that be my ſecure is io the Right Owner, and 
the better diſappoint the Deſigns of his Enemies; moſt 
certainly he obliges him by a very extraordinary Act of 
Friendſhip, In a word, by the Character tranſmitted to 
us of King Edward, he had neither Ambition enough to des 
fire a Crown, nor lo great a Love for State and Grandèur, 
as to be unwilling to part with it. When Hardecuute died, 
and the People of Englend wiſh'd for nothing more, than 
that Edward might be Succeſſor; it was not without ſome 
IÜmportunity, that he vouchſafed to be their Kings And 
* ſince he is repreſented to us, as a ſtrict Lover of 
p. 28. Juſtice throughout his Reign; and his placing Mal- 
colm in the Throne of Scotland, in the Room of the 
Uſurper Macbeth, is recorded as a conſiderable In ſtance of 
it;; it will not become us eaſily to believe, he was guilty 
of that Crime himſelf, which he ſo ſeverely puniſh'd in 
another. In the Eleventh Year of his Reign, he ſent an 
Ambaſſador to the Emperor, to intimate his Defire of | 
ſeeing his Nephews in England, in order to their Poſſeſſion | 
of the Crown of it; but this Embaſſy had no Effect till three 
Years aſter, a plain Indication, that either the King of | 
i 
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Hungary was unwilling to part with them, or they them- 

ſelves were very little affected with the Offer ofa Crown 3 

For what other Reaſon can be afſiga'd, why they ſhould ſo 
I ng defear their Compliance with King Edward's kind In- 
vitition? At length, however, we find them ſafely landed in 

E gland; and now'it will perhaps be expected, that theConfeſ- 

Fr ſhould immediately make a Tender of his Kingdom. But 

te ſudden Death of Prince Edward (which happen'd with- 

ina tew Dpys after his Arrival) would have prevented the 
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Execution of ſuch a- Deſign, had it really been intended; 
and his Children were yet too Young to be truſted with 
the Government. So that all things duely confider'd, I ſee 
no Reaſon for the Sentence which has been ſo peremptorily 
paſs'd upon Edward, as an Uſurper. I confeſs, the Nomi- 
nation of the Dnke ef Normandy for his Succeſſor, where- 
by his Nephew Edgar was manifeſtly excluded, ſeems 
to be a very plauſible Objection againſt all I have 
faid in his Vindication ; for how could he be diſpoſed to 
do his Kinſman ſuftice, when it is plain he diſinherited 


him? To this I anſwer; Firſt, That whoever duly con- 


ſiders the Circumſtances of thoſe Times, the Power and 
Ambition of Harold, with the Condition and Qualities of 
Edgar Aibeling; will be quickly ſenfible, that his Uncle 
did not mean bim ill, in denying him a Crown, ; E 
which he could eaſily foreſee he would never be p. 29. 
able to enjoy. When King Edward died, he was 

too young to do the Office of a King; a Circumſtance" 
undoubtedly not unthought of by the Confeſſor, who had 
Reaſon to he apprehenſive, and then a fait Opportunity 
would be offer'd to the Sons of Godwin, of making them- 
ſelves Maſters of the Kingdom, which he knew they had 
long aſpir'd after. Now it is evident, that he intended 
nothing mere, than to diſappoint the ambitious Projects 
of that Family, which he entirely hated; and therefore 
took all Opportunities of humbling them. This is aſſign'd 
as a Reaſon, why he had never any Carnal Knowledge 
of his Queen; (though a Lady that wanted no Charms, 
and is celebrated for her exemplary Vertues) for we are 
rold by very grave Authors, that it was commonly be- 
lieved, his Averſion to the Brothers begat in him that 
Reſolution, never to have any Children by the Siſter. He 
had not been long upon the Throne, when Godwin and 
bis Sons made him ſufficiently ſenſible of their Power, by 
obliging him to come to a Compoſition with them, from 
whence it was evident, what was to be expected after his 
Deceaſe, ſhould a young, unattive, and irreſolute Prince 
pretend to fucczed him. This Confideratisa made him 
caſt his Eyes firſt on the Duke of Nor mandy, as the only 
Perſon capable of defeating the Deſigns of Haroli; but 
eſpecially after the Death of his Nephew Edward, the Fa- 
ther of Edgar Aibeling; for then it was he enter'd into a 
firi& Alliance with Duke william; aud made it his Buſineſs 
to ſecure to him the Crown, _ x 


But 


f 
{ 
«a 


26 TREREASsON UN MASK o, &c. 
But (ſays our Author) there was one thing farther⸗ 
1 which contributed moſt to determine King Ed 
P. 30. ward in this Choice of a Succeſſor ; and that was, 
the very mean Genius, and manifeft Inabilities 
for Government, he obſerv'd in his Nephew Edgar; for 
de ſides his Incapacity, by Reaſon of his Age, he had the 
Misfortune to want a due Proportion of thoſe common 
Endowments of Mind, which were indiſpenſably requiſite, 
at that Time eſpecially, to ſupport him upon the Throne; 
through which Defetts in his Underftanding, he muft 
ſoon have fallen a Sacrifice to thoſe, who aimed at the 
Crown. This is atteſted by ſo good Authority, that it 
cannot reaſonably. be doubted of: Inguljus expreſly aſſures 
us, that the chief Reaſon, why King Edward refuſed to 
name Edgar his Succeſſor was, Becauſe be perceived bim to 
be unqualified for the Crown, as well by the Infirmities of bis 
Mind, as thoſe of bis Body. But William of Malmsbury 
gives us his Character in plainer Terms; By reaſon (ſays 
he) of bis unactive, and lazy Diſpoſition, and (to uſe a ſofter 
| Term) bis Simplicity, be became contemprible : I do not men- 
tion theſe Particulars, as if I thought his Quaiities, how 
mean ſoever, could deftroy his #ereditery Right ; but only 
to ſhew, that theſe were eſteemed good, and ſufficiem Rea- 
ſons, even by his Friends, who were moſt concern'd for 
- his Intereſt, to keep him out of the Throne; to which 
how juſt ſoever his Title was, his Uncle thought it would 
be a better Proof of his Affection to him, to leave him 
in the Condition of an eminent Subject, than that of a 
Titular King, which was the moſt could be expected. If 
I ſhould add, that Edgar was ſenſible, it was his Intereſt, 
to decline the Puſſeſhon of the Crown, and therefore com- 
plied with his Uncle's Settlement of it; I ſhould not want 
Reaſons to countenance this Opinion. Hitherto 
P- 31. I have apelogized for King Edward's Advance- 
ment-of the Duke of Normandy to the Throne; 
taking it for granted, that the Right of Inheritance was 
really in his Nephew Edgar. Burt, Secondly, What if it 
| ſhonid appear, that Edgar had not ſo good a Title, as has 
been generally pretended ; but that King Edward himſelf 
was the true Proprietor of the Crown he enjoy'd, and 
might diſpoſe of it as he pleaſed ? I hope it will then be 
allowed, that no Wrong was done to Edgar. I deſire 
therefore it may be conſidered, that the Chim of Edgar 
could only be founded on his Deſcent from Edmund Iron- 
| fide his Grandfather 3 but Edmund being reduced to Ex- 
tremities, does, by the Advice and Approbation of his 
| N —— People, 
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People, conſent to a Partition Treaty, whereby the whole 
Kingdom was divided between him and Cnute; and upon 


 Edmand's Death, all the Nobility and Biſhops of the Realm 


declare upon Oath, that, by Vertue of the ſaid Treaty, 
King Cnute was rightfully entitled to the Poſſeſſion of the 
whole Kingdom of England; and — took their Oaths 
to him accordingly, as to their Lawful Prince, without 
any Regard to the Sons of Edmund, whom they denied to 
be their Kings. I know, ſeveral of our Hiſtorians are 
very angry with their Country- men upon this Account; 
and tell us poſitively, they were perjur'd, by a falle At- 
te ſtation concerning the Terms of this Treaty: But how 
came they ta know that? And what Authority do they 
roduce for this Accuſation ? Truly nonesat all. 

| ſhall beg leave therefore to look upon that p. 32. 
Publick and National Teftimony, relating to the 

Agreement between King Edwund and Cnute, to be a good 
Proof of the Right and Title of the latter, till ſome Evi- 
dence appears to the contrary z and from the whole Mat- 


ter Iinfer, That King Edmund having made an abſolute 


Surrender and Dedition of his Kingdom, after his Deceaſe, 
to King Cnutez his Sons, and their Ifſue were thereby 
entirely deprived of their Right of Succeſſion ; and con- 
ſequently Edgar Aibeling had no juſt Pretenſions to the 
Crown of England. But it will be demanded, how could 
the Confeſſor derive a Title from King Cnute ? I anſwer 
The Confeſſor being Half-Brother to King Hardecuute, 


(the Son of Cuute) and much in his Favour, was appointed 


by him his Heir and Succeſſor 5; by which Donation having ac- 
quired the Crown, he had it entirely in his Power to 
diſpoſe. of it as he pleas'd; and was under no Legal Obli- 
gation to give it to his Nephew Edgar, rather than to 
the Duke of Normandy. Having thus vindicated the Con- 
f-ſſor's Grant of his Kingdom to the ſaid Duke; I ſhall now 
proceed to clear his Title. | | | 


It may be objected againft it, that King Edward, when | 


he lay dying, named Harold for his Succeſſor , whereby his 


former Grant to the Duke of Normandy was revoked, ac- 
cording to the Law of Eygland before mentioned, which - 
held all Donations for Good and Valid, which were made at 
the Hour of Death; and we are told, That #arold chal- 
lenged the Crown by Vertue of ſuch a pretended Nomi- 
nation. But the Authority of Wili:m of Malmsbury (who 
lived near thofe Times) is ſufficient to render it ſuſpected: 
He confefſes indeed, that is was reported by the | 
Engliſh, tka: Xing Edward did appoint Harold p. 335 
"a 
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bis Succeſſor ; but he tells us likewiſe, That he did vet 
think it probable, ibat Edward ſbould transfer the 25 of 
Inber itance on 4 Perſon whoſe Power he always apprebended, 
and was jealous of, This ſhews, that there was no good 
Evidence in thoſe Days, of the Fact in Queſtion. If any 
thing of that Nature had really ha ppen'd; it ought to 
have been well atteſted, that there might have been no 
Room for a Doubt concerning it. The Donation to the 
Duke of ' Normandy was made with Solemnity; it was 
notified to him by the Archbiſhop of Canterbury; and ra- 
tified by the Conſent and Approbation of the Nobility, 
and People of England; and haftly, his Right of Succeſ- 
fron was ſworn to by Harold, and the moſt eminent Per- 
ſons of the Kingdom; ſo that no Man in England, could 
plead Ignorance of fo publick a Tranſaction. What Rea- 
ſon, can we imagine, there ſhould be, for Edward to re- 
voke his firſt Donation, and appoint Harold his Succeſſor, 
inftead of the Duke of Normandy ? Was Harold more 
nearly related to him ? The Contrary is well known. Had 
the Duke of Normandy ever offended Edward ? Nothing 
of this Nature appears in Hiftory. Was it more for the 
Intereft, and Peace of the Kingdom? That would be a 
ſtrange Aſſertion, if we conſider #arold's Oath to the Duke _ 
of Normandy, by Vertue of which that Duke had a juſt 
Cauſe of War againf# him, if he ſhould preſume to take 
Poſſc hon of the Throne. Ina word, the ftronger the Mo- 
tives were to alter the Succeſſion, the more reaſonable it 
was to eſtabliſh ſuch an Alteration by the beſt Authori- 
ties, and in the publickeſt Manner; whereas on the con- 
trary, we have all imaginable Aſſurance of the Settlement 
made on the Conqueror; but very ſlender Proofs of Harold's 
Title. But if after all I have urged in relation to Edgar 
Aitbeling, his Claim ſhould be ſtill thought good, I beg 
Leave to obſereve farther, that after the Death of the 
. Confeſſor, he either forbore to challenge the 
P* 34 Crown as his Right; or elſe made an abſolute 
| Surrender of it. When Harold took Poſſeſſion of 
the Throne, we meet not with the leaſt Intimation, that 
he thought himſelf injur'd; nor was there an Engliſh Man, 
that we hear of, that reſented his Excluſion, Can we 
then imagine, that his Title was at that time look'd up- 
on as unquefſtionable 2 Or muſt we believe the whole Na- 
tion unanimouſly concur'd in depriving him of his Right ? 
Tf they did, then the Injury was done bim by bis on Peo- 
ple, not by the Conqueror; for he only diſpoſſeſs d Harold, 


who had no Right; and it could not be expected _ 
| im, 
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him, he ſhould place a Perſon in tho Throne, whom they 
had before rejected. It is true indeed, after the Battle of 
Haſtings, when the Saxon Nobility were ſenſible, that their 


Liberties and Fortunes were in jmminent Danger, and ſome 


_ daring Attempt was neceſſary; they declared Edgar their 
King; and placed him at their Head, in order to make a 


Stand againſt the Conqueror; but this was a deſperate and 
vain Effort, as the Event ſoon ſhew'd ; and then. Edger, 
with his Adherents, ſubmit themſelves to King William, and 
ſwear Fealtytohim. Ina little time after, it muſt be con- 
feſs'd, Edgar revolted, and joining with the Scots, laid Siege 
to Toy; but the Conquerer's Appearance obliged him im- 


mediately to retire; and then he found it neceſſary, by a 


freſh Submiſſion, to ſue to him again for Favour z which he 
very generouſly granted him, and gave him many noble Te- 
ſtimonies of it. From that Moment we hear no more of 
him, during the Conqueror's Reign; but that he was well 
contented with the Honours and Riches heap'd upon him, 
and never would be perſuaded to ſtruggle more for a 
Crown; which, in the Opinion of all wiſe Men, it was no 


more for his Intereſt, than it was in his Power to 


obtain. It is evident, therefore, that Edgar made p. 35. 


- afull Reſignation of his Claim to the Conqueror, by 
Vertue of which (had King Edward's Settlement been of 
no Authority) he now became a King de Fure, and had a 


Right to the Obedience of the People of England; and 
therefore, I ſhall reckon him among thoſe Kings, who had a 
good Title, independent on their Poſſeſſion. 5 

I ſhall now try, if I can do as much Service to his Son 
William Rufus; and that can be no difficult Undertaking, & 


the Kings of England had a Power of naming their Succeſ- _ 


ſors ; which, by the Authorities I have produced, ſeems ve- 
ry reaſonable to believe. That the Conqueror declared Ru- 
* his Suoce ſſor to the Crown of England, can never be con- 
croverted by thoſe, who are acquaiated with our Hiſtories ; 
which agree in nothing more, than in this Particular Fact. 
It is true, Robert Duke of Normandy, being eldeſt Son to 
King William, pretended Exgland belong'd to him by Right 
of Inheritance; and therefore, with the Aſſiſtance of ſome 
of the great Norman Lords ſettled here, gave Rufus ſome 
Diſturbance for two or three Years. But ic ſeems, the En- 
pliſh (who had the Confidence, in thoſe Days, to value them 
ſelyes upon their Fidelizz to their Princes) thought Rufas's 
the better Title; and therefore firmly adhered to him; ſo 
that Robert found it adviſable to come to an Agreement 
with his Brother, by which the Kingdom was entirely piel- 
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ded up to Rufus. Rufzs violating the Articles of this Trea- 
ty, the two Brothers were ſoon after engaged in a freſh 
War ; but thoſe Differences were in a very little time ami- 
cably compoſed, by the Mediation of Philip King of France; 
and we do not find, that Duke Nobert gave his Brother any 
farther Trouble during his Reign. On the contra- p 
ry, about five or fix Years before Rufws's Death, P 36. 
Robert mortgages his Dutchy of Normandy to him for 10000 
Marks, and leaves him in Poſſeſſion of ir, during his Expe- 
dition to the Zoly Land; and it is well known, King Ru fa 
held ic as long as he did the Kingdom of England: So that 
if the Conquerors Authority to diſpoſe of his Crown ſhould 
be diſputed; his Son Rufus was however a Kighful King, for 
the greater Part of his Reign, by the Conſcat and Agrees 
ment of his Brother. As for Edgar Atbeling, it is evident, 
that he never laid Claim to the Crown after the Conquerors 
Deceaſe; neither had he any Friends to prompt him to it. 
The Engliſh, were unanimous for Rufus, on whom alone Ed- 
gar had Reaſon to depend; and if we ſearch the Records 
of thoſe Times, we ſhall meet with maniteſt Indications of 
his entire Submiſſion to Rufus, as to his own particular Con- 
cerns. In the laſt Yearof the Conqueror, Edgar obtain'd that 
Prince's Conſent to go into Apulia with Two Hundred Men; 
and we are aſſured he ſet Sail from Eygland upon that Expe - 
dition. In the Year 1089, we find him in Normandy; and then 
it is ſaid, he was one of Duke Robert's chief Counſellors. 
Now it muft be obſerved, that Duke Robert did at that 
time challenge the Crown of England himſelf 5 and there- 
fore we may be confident, Edger, who entirely depended 
upon him, would not diſoblige him by ſetting up an oppoſite 
Claim of his own. *Tis rather probable, that Edgar would 
have been glad to have ſeen Robert on the Throne, for whom 
he had a moſt paſſionate Concern and Affection: But how- 
ever that might bave been; we are ſure; that afrerwarde, 
upon the Reconciliation of the two Brothers, Edgar alſo 
made his Peace with Rufus; which, we may be poſitive, 
could not be effected, without the Recognition of his Title. 
and a Tender of his Service and Obedience: For a Proof 
of which, he undertook to mediate a Treaty be- | 
tween Scotland and Rufus, which terminated in p. 37. 
a happy Peace between them, A few Years after, 

Rufus took Care to ſhew, in what a Degree of Fayour and 

Credit Edger was with him, by placing him at the Head of 

an Army, that he might ſettle his Nephew on the Throne 

of Scotland. Which mutual Kindneſſes, between Edgar and 

the Two Brothers, are evident Tokens, that he had 2 
| | | | on'd 
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don'd all Thoughts of a Crown, and deſired only to enjoy 
their Friendſhip, in the humble Condition of a Subect. 
The Succeſſor to Rufus was his Brother Henry, whoſe Ti- 
tle muſt be the next Subject of Examination. And what is 


there, that can fairly be objc&ed againſt it, if the C,. 


ror's Teſtamentary Power is admitted? Was not Robert, the el- 
deft Son, legally excluded by it? And did not that Excluf- 
on juſtify Zenry's Claim after Rufus? Or muſt we ſuppoſe 
the Conqueror (who had been highly provoked by Robert's 
frequent Rebellions, by which his Life was often endanger d; 
and who, plainly diſcern'd in his Son an utter Incapacity for 
Government) intended only a ſhort Suſpenſion of his 7irle, 
which was to revive again upon Rufus's Deceaſe? Upon the 
Death of this Prince, Henry loſes no Time; but, with the 
Approbation of the Nobility, immediately fteps into the 
Throne, and was univerſally obey'd by all the Engliſh, as 
their Lawful King, But when Robert return'd from the Ho- 
Land, which happen'd ſoen after, he preſently renew'd 
is Claim; and was aſſiſted in his Attempts to recover it, 
by ſeveral Norman Lords then reſiding in England. Now 
the Queſtion is, Which Party was in the Right; the Englifb 
who adhered to King Henry, or the Normans who endeavou- 
red to depoſe him ? If the former ; then Henry 
was a King de Fure in their Opinion: If the lat- p. 38. 
ter; then it was Lawful to take up Arms againſt | 
a King in Poſſeſſion, for the Right Heir out of PaſſeſSox 5 
which is maniteſtly againſt the Doctor's whole Debgn a 
Purpole. Poſſibly it will be faid, the, Engliſb obey'd King 
Henry, becauſe he was in Poſſeſſion ; and could not be juftifi- 
ed upon any other Principle. But how do we know this? Is 
there any thing in out Hiftories, ſufficient to ſupport ſuch 
an Aſſertion? Laftly, when the Doctor has done his worſt, 
he can only prove King Henry to have been an Uſurper the 


| firſt Year of his Reign; for in the ſecond, Duke Robert came 
to a Compoſition with his Brother, by which he abſolutely 


yielded up the Crown of England to him, and Heury oblt- 
ging himſelf to pay him 3000 J. per Annum, and reftore to 
im ſome Lands in Normandy. Thus was #erry confirm'd 


in his Throne, and reign'd very proſperouſly the Remains 


der of his Days, without any Rebellion or Diſturbance. A 


few Years after, it is true, Robert by breaking the Treaty 


he had made with his Brother, and his Oppreſſive and Ty 


 Fannical Government, provoked #Zepry to invade Normandy ; 


and the Event was, that Robert was taken Priſoner, and ſent - 
into England where he remained under Confinement 3 * he 
7 OD aſtle 
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Caſtle of Briſtol to the Time of his Death, which 
p. 39. Was the Space of Twenty Seven Years _ 
| Upon thisOccaſion I ſhall ſtep a little out of my 
way, to wipe off an Aſperſion caſt upon this Prince in our 
common Hiftories, upon the account of the Uſage of his 
Brother; as if it were beyond Example barbarous and in- 
excuſable. Ihave ſaid, that King Henry found it neceſſar 
to invade Normandy, upon the repeated Complaints anc 
Importunities of the Inhabitants of that Dutchy, who re- 
preſented their Miſeries as inſupportable under his Bro- 
ther's Government. For when the Pope defired King Henry 
to releaſe Duke Robert out of Priſon, and reftore Normandy 
to him as his Right; the King anſwers, That what he had 


dane, was at the preſſing Inſtances of the Biſhops, the Clers 


gy, and the chief Nobility of Normandy; the inſufferable 
Oppreſſions of his Brother tending to the manifeſt Ruin of 
their Country : and therefore they intreared him to reſcue 
it from the Tyranny of a Perſon, who was by no means fit 
to govern, This was the true Motive of that Expedition 
againſt Robert; and this was the Reaſon, why he would not 
truſt him again with the Government of Normazdy; but 
ſent him into Ergland, there to be kept under a Gentle Con- 
finement. I call it a Gentile Conſinement; becauſe I think I 
have good Warrant ſo to do; notwithſtanding many ce- 
ledrated Writers, have related a tragical Story of the 
Hardſhips he endured in his Impriſonment, and that at 
laſt he was deprived of his Eye- ſight by the barbarous Com- 
mands of his Brother- The firſt Author, who thought 
this Story worthy of Credit, is Martbew Paris. But againft 

his Authority it may juftly be objected, iſt. That 
P. 40. he wrote his Hiſtory above a Hundred Years after 
the Fact in Queſtion. 24%. This Piece of Hiftory 
is not found in Roger Weudover, (as Dr. Wants has dbſerv'd) 
which is ſufficient to render it ſuſpected; for thoſe who are 
proper Judges in theſe Affairs, tells us, that Matthew Paris 
is but the Continuator of Roger Wendover, and intended on- 
ly to carry on the Series of Hiftory, where the other left 
off. It is true, in that Edition of Wendover, which Paris 
has given us, we meet here and there with ſome Inſertions, 
not warranted by the genuine Copy of Wendover in the 
Cotton Library, yet ſuppoled to be added by Matibew Paris 
himſelf; but it has been obſerved by learned Men, that 
thoſe Interpolations are generally Pieces of ſecret Hiſto- 
ry, and unworthy of any Credit. Matthew of Weſtminſter 
is the next Writer, that has occurr'd to me, ia whom 
this Story is to be found; and he ſeems to relate it more 
| fully, 
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fully, than Matthew Paris. His Account is this: (p. 37.) 
That Duke Robert baving attempted to male bis Eſcape out of 
Priſon, had bis Eyes put out in ſuch 4 Manner, tbat the Balls 


of them were ſtill preſerv'd entire: and thus be ended bis 


Days very miſerably. But \Henry Knighion (whe wrote at 


the latter End of Aicha/d 11's Reign) has thought fit to add 


theſe farther Circumſtances; That Duke Robert being con- 
demn'd. to die by the Barons of England, bis Brotbor did bim 
the Favour 10 cauſe bis Eyes to be put out, by ſome burning 
Inſtrument applied to them. Now ſo remarkable a 


Puniſhment inflicted on ſo eminent a Perſon, as p. 41. 


Robers Duke of Normandy, the King's elder Bro- - 


ther, could not ſurely be a Secret to all the Writers, who 


flouriſhed at that Time; and had it been known to them, 
undoubtedly they would not have failed to give us ſome 


Account of it. But to our great Surprize, inſtead of allow- 


ing any Countenance to this Story, they relate the quite 
contrary. Will. Gemmeticenſis (lays, Robert was 4 Priſoner 
at large to the End of his Life; Ordericus Vitalis affirms, 
That be was ſupplied abundantly, during 1be Twenty Seven 
Tears of bis Impriſonment, with all manner of Delicacies. 
William of Malmsbury's Account is ſtill more circumſtantial; 
for he aſſures us, That Duke Robert being taken by Kin 
Henry, was kept by him as 4 Priſoner at large 10 the Day 0 
bis Death; and this, he ſays, was 4 landable Inſtance of Hen- 
ry's Brotherly Affection; in that be inflited no other Puniſb- 
ment on Duke Robert, beſides Solitude; if that may be call d 
a ſolitary Srat:, in which be was always attended with Com- 
pany ; and beſides, was frequently entertained with Feaſts, and 
other Diverſions. I have ſaid all that is neceſſary, ia Vindi- 
cation of Henry V's Title; for I know not how to imagine, 
that Edgar Atbeling ſhould be any more objected. He 
had before yielded up the quiet Poſſe ſſion of the Crown 
to three Kings; and therefore it is not likely, he ſhould 
have any Stomach to it in this Reign. The Truth is, he 
had for ſome time liv'd with ſo much Privacy and Obſcu- 
rity, that we hardly meet with his Name in the Hiſtories 
of Henry I's Government; and had not Malms- 
bury tald us, he was in Being when he wrote; we p. 42. 
might well have believ'd, he had long before re- 
ſign'd his Breath, as well as bis Title. | 

King Stephen's Reign follows in Order; in which, if 
any where, we may expect to find ſome plain and legible 
Characters of the Exiſtence and Operation of the Doctor's 
Principle: For Stephen was indeed a K ing de Facto, wit haut 


that 
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that were before him, had either the Will of their Pre- 
or the Ceſſion of the Right Heirs, to render their 


Reigns Lawful; but Stephen was an errant Uſirper. He 


had ſworn to the Succeſhon of Maud the any, 1472 and he 
knew that all the Nobility and Prelates had done the 
ſame; and therefore as he had obtained the Crown by 
Per jury, he could not otherwiſe keep it, than by Arms and 
Violence. It is reported indeed, that King Henry, when 
he lay a dying, diſinherited his Daughter Maud, and decla*+ 
red S his Succeſſor; and by this Artifice, it is ſaid, the 
Archbiſhop was prevail'd with to crown him; but the 
Doctor has thought fit to reje& this Story, as incredible; 
and I am very willing to agree with bim in that Point; 
| provided it may be allowed to be a farther Confirmation 
of the ancient Cuſtom of the Kings of England, to name 
their Succeſſors; for otherwiſe that Report muſt have been 
uſeleſs and inſignificant; and could not poſhbly have ſerved 
the Purpoſe, for which it was intended, Thus far there- 


fore I have the good Fortune to be of the Doctor's Opinion; 


but that Happineſs is not like to continue long; for I mu 
now take the Liberty to tell him, that King Stepben's being 
an Vſwper, will be of no manner of Advantage to his 
Cauſe, that I can by any means perceive, He was ad- 
vanced to the Throne by the Biſhops; and confirmd 
in it by the Pope: And ſome of the Writers of p. 43. 
thoſe Times ſpeak of it with Admiration, that i» 
an Inſtant all England became ſubje# unto bim. But we muft 
diſt inguiſh between thoſe, that advanced him to the Throne, 
and thoſe that only obeyed him, and ſwore to him, when 
he was in it. The firſt Sort are exclaim'd againſt by the 
forementioned Hiſtorians, as unrighteous and perjured 
Men; and they obſerve to us, that therefore the Archbi- 
p of Canterbury, by the juſt Judgment of GOD, did not 
ivea Year after; and the Biſhop of Salisbury, by the ſame 
Hand of Providence, ended his Days very miſerably. And 
the DoQor himſelf is fo far from juftifying ſuch Actions, 
that he will freely give us Leave to account it a Crime, to 
ſet up a King de Facto; tho' he contends for Obedience to 
him, when he is already made. The Queftion therefore 
is, concerning thoſe alone, who ſubmitted to his Govern- 
ment, and acknowledg'd him for their King, after he was 
Placed in the Throne; theſe, the Doctor is of Opinion, 
Cannot be defended by any honeſt Principle, beſides this, 
That Allegiance is due to a King in Poſſeſſion. But if this was 
really the Cale, why have not our Hiftorians done us the 
Favour to let us know it? Is there any Hint to be found i 
| | | t 
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the Writers of thoſe Iimes, that may help us to the Diſco- 
very of ſo valuable a Secret? Unkind and Ill natur'd Hiſto- 
rians! You that pretended to write for the Benefit of future 
Ages, how could you ſuffer us to be ignoraut of a Doctrine, 
that had done you ſo much Service, and without which 
we can never be truly ſenſible of the Bleſſing of a Revo - 

lution ? T hey have, indeed, been pleas'd to publiſh ſame 
of the Reaſons by which the great Men endeavour'd to 
juſtify their Submiſſion to Stephen; which muſt increaſe 
our Wonder very much, that the Doctor's Notion ſhould 
find no Place among them, had it really been known and 
made uſe of. Some athcm'd, that their Oath to Maud was 
forced upon them by King &#emy; for which he cxpreſs'd 
his Sorrow on his Death-ted, and releas'd them from it. 
The great Biſhop of Salisbury excuſed himleif in another 
Manner; for he pretended, that ne twore to Maud's Suc- 
ceſſion conditionally, viz- Provided that th: Xing 
did not marry ber out of the Xingdow, withous the p. 44. 
Conſent of the Peers. Others alledged. it was un- 
natural, and againſt the Laws of the Realm, for a Woman 
to reign: And laſtly, it was urged, that Oaibs were not 
to be kept to the Hazard of Peoples Lives and Fortunes; 
for Man was not made for Oatbs; but Oaths were inſtituted 
for the Uſe of Men; and thcrefore no Mau ought to be a Slave 
10 bis Oath ;, but bis Oath oug br 10 be ſubſervient to bis Intereſt 
and Seen. . 
Theſe Reaſons, (adds the Author) ſuch as; they are, may 
be found in the Writings of thoſe Times; particularly in 
the Cauſa Regis Stephani, an ancient Manulcript in the 
Cotton Library, drawn up purpoſely in Defence of that 
Prince againſt Maud the Empreſs; and therefore ic is not 
to be conceiv'd, ſo uſeful a Principle, ſo eſſential, as the 
DeQor thinks it to the Conſtitution, ſhould have been 
forgotten upon that Occafion, had its Influence and Au- 
thority been ſo well under ſtood, 3s he imagines: Oa the 
contrary, if we take an impartial View of this Reign, we 
ſhall meet with any Arguments to convir.ce us, it was a 
Doctrine never thought of ia thote Times. That I mey 
fully ſatisfy the Reader in this Point, I ſhall defice Leave 
to obſerve Firſt, That there never was a more tumultuous 
Reign than Srephen's was, upon the ſole Account of bis 
being an Uſurper. And, Secondly, That th-y who adhered. 
to him, did not believe it to be their Duty ſo to do, purely. 
hecauſe he was in Pofſ-thon. In the 2d. and 3d. 


Years of his Reign, the Commotioas firſt began; p. 45. 
and then Fobert Earl of Glouceſter declared for 
C 2 Mand 
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Maud againſt him; and many Prelates, and Perſons of the 
greateſt Quality, in ſeveral Parts of the Kingdom, took 
up Arms for the Empreſs. In the midft of theſe Conſuſi- 
ons at Home, Normandy provides itſelf with a new Maſter 
Abroad; and David King of Scotland takes care to mvade 
the Borders in her Quarrel. The Year following, Maud 
the Empreſs lands in England, and was immediately aſſiſted 

by the Welſh, under the Earls of Hereford and Cheſter ; by 
whoſe Fidelity and Conduct ſnhe was ſoon in Condition to 

give Battle to Stephen, in which ſhe took him. Priſoner. 

It is true, by a Reverſe of Affairs, he recover'd his Liber- 
ty before the Year expired; and fancied himſelf powerful 
enough to reduce the Kingdom entirely to his Obedience. 

y But chat Piece of good Fortune added only Length, not 
any Quiet to his Reign; for bis. Enemies never laid down 
their Arms, till they had obliged him to agree te à Com- 
poſition with Henry II. which did not happen, till the laſt 

Year of his Reign. Is it not then reaſonable. to expoſtu - 

late with the Doctor, why he ſhould imagine, this Prince's 

Caſe could be ſerviceable to his Deſign? He was to prove 

the Right and Authority of Kings de Fafo, from the Sub- 
miſſion of the Subjects; but Stephen was never permitted to 
enjoy any Peace and Quietneſs, that deſerves to be taken 
Notice of; becauſe a great Part of England would not en- 

dure him for their King. But what was this Submi - 

p. 46. ſſion? Even ſuch a one, as is made to Torrents and 
Inundations, when they cannot be reſiſted: And 

for the ſame Reaſon, every ſudden and powerful Invaſioa 
may be thought to he approved of, when it is not oppo- 

fed. Stephen, by the Aſſiſtance of a potent Army in En- 
gland, ſeizes the Crown, whilft the true Heir is in a di- 

. Nant Country, and her Friends were wholly unprepared 

to aſſert her Right. In theſe Circumſtances they comply 
with the Uſurper, and promiſe Fidelity to him. But did 
they believe this to be their Duty? Did they act herein 

upon the Doctor's Principle; viz. That Poſſeſſion made bim 

their Lawful King ? No certainly; the contrary is moſt 
evident: For no ſooner did the Empreſs arrive in England, 

and demand the Crown as her Right; but they immedi- 
ately repair'd to ber, notwithſtanding their late Engage- 
meat to Stephen : and ſerved her afterwards with untainted 
Loyalty, til} they had ſecured the Succeſſion to her Son. 
Very true, ſays the Doctor; but herein they were guilty 

of a Revolt; they acted againſt their Oaths to Stephen ; 

and ought to be look'd upon as Rebels, This is a very 
hard Cenſure; not only without Proof, but againſt the 

5 Fait 
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Faith of Hiſtory; which aſſures us, that thoſe that quit - 


ted the Party of Stepben for that of Maud, did it upon this 
Principle, That their firft Oath to her remained ſtill in 


Force, and could not loſe its Obligation by their ſubſequenc 


Oath to Stepben. Well; but if the Nobility were _ .-- 
bound by their Oaths to Maud, we muſt con- p. 47. 
demn them for taking one to Stephen ; which the 
Doctor thinks is a ſevere Reflexion on our Anceſtors ; becauſe 
we muſt then ſay, they eirber did not underſtand ibeir Duty, 
or did not practiſe it. But how can we help it, if our An- 
ceſtors were guilty of ſome Actions, which cannot be de- 
fended or Juftified ? Were they the only Sinners in the 
Univerſe in that reſpe&? Or is it a Shame for us to con- 
feſs, what we can never hope to conceal ? Faulty we are 
ſure they were upon one Account or other, either in ſwea- 
ring to Stephen, or in revolting from him; and therefore, 
fince it is not poſſible for us entirely to acquit them of 
both theſe Actions; the beſt Service we can do for them, 
is to ſhew they were ſorry for the Crime they had committed, 
and endeavour'd to atone for it by their ſubſequent Loy- 
alty: And for this we have the Teftimony of the Writers 
of thoſe Times. e 5 

Thus we ſee William of Malmsbury abandons the p. 48. 
Earl of Glouceſter (for whom he had otherwiſe a 


particular Eſteem, and Honour) to the Courteſy of his 


Reader, without any Apology for his Submiſſion 


to Srephen, but what a Regard to his Intereſt, and p. 49. | 


the Neceſſity of Affairs could helphim to. He 
ſays, he was reſolv'd to keep bis Oath to bis Siſter, and do what 
be could for ber Service, even at the Time be ſwore to Stephen; 
that is, he deſired to be thought one of her Enemies, that 
he might the better Act the Part of her Friend. And is it 


not then evident, that this Earl of Glouceſter could not 


poſſibly act upon the Doctot's Principle? For by Vertue 
of that, his former Oath to Maud would have been abſo- 
lutely void, and of no Obligation; but he declares him- 
ſelf of a quite contrary Opinion in this Patt of his Ma- 
nagement: He bcliev'd he could not be releas'd from bis 
Oach to his Sifter, even when he took one to Stephen; and 
did not pretend to juſtify his Fidelity to her, upon any 
other Conſideration. It is apparent therefore, that his 
Example is by no means to be imitated, he cauſe not to be 
defended ; for by the Confeſſion of its greateft Admirer 
and Advocate, he was guilty of maniteſt Ferjury: But then 
I hope the DoQor will not take it amiſs, if I think tim 
very excuſable, for what = did after wards, in Fardut of 
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his Siſter; for ſurely, it he believ'd himſelf bound by his 
Oath to her, he had Reaſon to promote her Intereft upon 
all proper Occations, and to do his utmoſt to place her 
in the Throne. , Let me add farther, as an evident Proof, 
that the Doctor's Principle was not underftood and ap- 
prov'd of in thoſe Times; that David King ef Scotland, 
though reduced to great Difficulties by his Adherence to 
the Empreſs, could never be prevail'd with to renounce 
his Oath to her, and take a new one to Stephen; inſiſting 
upon it to the laſt, that he was obliged to the inviolable 
Performance of ir. Now had it been the current Do- 
Arine of that Age, that whoever was in full Poſſeſſion of 
the Throne, was to be obeyed; he would have been ſen- 
ſible ot the Injuſtice and Folly of expoſing himſelf to Dan- 
gers, for a Lady, whole Claim to his Service immediately 
_ ceaſed, from the very Moment her Adverſary had made 
himſelf entire Maſter of England. Great Num- 
p. 50. bers {ſays Dr. Higden) of ibe Nobility, ibe Clerg y 
| aud People of England ſubmitted to Stephen, axd 
ſwore Fealty 10 him as 1heir King; but great Numbers like- 
wiſe of the Nobility, Ce. who had thus ſworn to him, 
ſoon after took up Arms againſt him, as an Uſurper. So 
that here is Fact againft Fact, and Example againſt Exam- 
ple; and the Que ion is, which of the two is to be regar- 
ded, as moſt juftifiable, and worthy of Imitation, If we are 
to believe the Doctor, Allegiance was due to Stephen ; and 
therefore they only were good Subjects, who kept their Oaths 
to him, and tne Breakers of them Rebels; but his Adverſa- 
ries are of a contrary Opinion for they think it more rea- 
ſonable to affirm, that the Oaths taken to him were un- 
lawfal ; and upon that Account they highly approve of the 
Behaviour of thoſe, who abandon'd Stephen for the Sake of 
Maud. This is the true State of the Controverſy, as it 
preſents it ſelt to us from the View we have hitherto taken 
5 of Stephen's Reign; and conſequentiy we are yet to ſeek 
* for the Satisfaction promis'd from it. 
The farther we carry our Enquiry into the Hiſtory of 
this King, the more we find our Expectations diſappointed, 
Stephen, in the Sixth Year of his Reign, was taken Priſo- 
ner at the Battle of Lincoln; and then the Empreſs, being 
Miſtreſs of his Perſon, ſeem'd to be ſo of the Kingdom too; 
the Biſhops at leaft, and the whole Ecclefiaftical State, 
ere of this Opinion; for they immediately took care to 
make their Peace with the Empreſs ; ſwore Fidelity to her, 
and excommunicated ail that adhered to Stephey. So far, 
it muſt be coufeſs d, the Doctor may have Reaſon to believe 
8 1 5 8 his 
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talen 20 bim; and therefore be, and many of bis Prelates, witb 
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his Cauſe proſperous ; and the Truth is, the great Biſhop 


of Wincheſter urged it as an Argument to the Clergy, 


why they ſhould ſwear Subjection to the Empreſs ; viz. be- 
cauſe the Kingdom would be in Danger, if there was no Go- 
vernor. So that it was the Publick Good, and 

Neceſſity of Affairs, that brought them to this p. 51. 
Compliance; which is all the Doctor contends 

for. But I muft beg Leave to obſerve to him, that before 
this Council was aſſembled, the Archbiſhop of Canterbury 
being ſolicited to make his Submiſhon to Maud, and own 
her Title, made Anſwer, That be could not do it with Honour, 
ti King Stephen bad releas d bim from bis 0ath of Fealty be bad 


ſome of the Laity, took a Fourney to ibe King, to confer with 
bim upon that Affair; whe gave bis Conſent, that they ſhould 


yield to the Neceſſity of the Times. Thus it is evident, they 


.did not think themſelves at Liberty to turn over their 


Allegiance to Maud, till they were admitted to do it by 
Stephen 3 to which alone that unanimous Recognition of 
her Title jn the Synod of Wizcbeſter, which preſently af- 
ter enſued, is to be imputed. Is it not then apparent, 
that the Doctor's Principle had nothing to do in this Tranſ- 
action? For that would have operated immediately, as 
ſoon as Maud was in Poſſeſſion, without any Heſitation; 
and the Archbiſhop would never have given himſelf the 
Trouble of a Journey to Stephen, to ask that, which the 
Conſtitution of the Kingdom obliged him to. Beſides, if the 
Example of the Prelates, and the Clergy of this Reign, 


is to preſcribe to Poſterity ; it will not only be lawfal to 


ſwear to every Prince in Poſſeſſion, but to deſert him too, 
whenever an Opportunity offers; for within a few Months 
after this ſolemn Promiſe of Fidelity to the Empreſs, made 
in a full Synod, the good Bifhop of Vincbeſter, finding his 
Brother's Party to be in a Condition to make Head a- 
gainſt the Empmeſs, takes an Occaſion of quarrelling with 
her; defeats her little Army at Wincheſter ; and obliges the 
brave Earl of Glouceſter to ſurrender himſclf a Priſoner. 
The Conſequence of which Victory was, that the 
Empreſs was forced to give Stephen his Liberty, p. 52. 
that her Brother might obtain his; and this was 

no ſuoner done, but the whole Body of the Clergy aſſemble 


again; by the Authority of the Legate, revoke ali their 


Promiſes and Oaths to Maud, and ſwear afreſh to Stephen. 
What muft we. now think of this nimble Change in the 
Biſhops? Was this effeed too by the Doctor's Principle? 
Certainly no: For the mutual Enlargement of King Ste- 

„ Pben, 
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pben, and the Earl of Glouceſter, was agreed to upon theſe 
Terms; That Maud ſbould keep the Lands and Caſiles foe 
was then in Poſſeſſion of; and both ſhe and Stephen migbt 
defend their Pretenſions 4s well as they were able. So that 
Pnglend was then divided between them; and either we 
muſt ſay, they were both in Poſſeſſion, or neither, If Ste- 
pben was King de Facto of his Part, ſo was Maud Miftreſs 
de Fado of Hers; and therefore thoſe Biſhops, whoſe Di» 

oceſes were in Diviſion, could never juſtify their taking 
Oaths to Stephen, npon the Account of Poſſeſſion. The 
Truth is, tho? theſe Biſhops did all along favour the Cauſe 
of Stepben, before that of Maud; yet at the latter End of his 
Reign, they plainly made a Diſtinction between him, and 
a King de Fure; for being then, in a general Council, 
they requeſted by him, to conſent to the Coronation © 
his eldeft Son Euſtachixs, in order to defeat the Deſigns of 
Prince Henry; they,peremptorily refuſed to gratify him 
in this Point; alledging for their Excuſe an expreſs Pro; 
hibition, which they had received from the Pope, who 
would by no means permit, that the Father, who 
p. 53+ bad obtain d the Crown by Perjury, ſhould be ſuc- 
©. ceeded by bs Son. From whence, it is evident, 
they would not allow a King de Fafo the ſame Rights and 
Privileges, which belong to a King de Fure ; for the Son of 
a King de Fure has an undoubted Title to the Succeſhon, 
which no Subjects ever preſumed to diſpute ; But the Bi- 
ſhops did nor think, that was Stepben's Caſe ; and there- 
fore would not conſent, that his Son ſhould inherit the 
Crown after him. And now the Reader will be able to 
judge, how dangerous it is, to make the Actions, even of 
the greateſt Subjefs, a Proof of the Conſtitution in any 
Reign. Jn this of Stepben, we find the Biſhops and Clergy 
retended to the ſole Authority (where the Pope did nor in- 
erpoſe) of making and removing Kings; and they took up- 
on them to diſpoſe of the Allegiance of the Subject, when- 
ever they judged it neceſſary ; or thought they might do 
it with Safety. But will any on2 infer from hence, that 
ſuch Proceedings were warrantable by the Laws of En- 
gland ? Or that Oaths taken to a Perſon, that has the Po- 
wer in his Hands, are to be conſidered only as the Effects 
of Fear and Compulſion ; and are therefore of no Obli- 
gation ? And yet this was one of the Arguments the Bi- 
ſhops inſiſted on for their Juſtification, in the contrary 

Oaths they took to Maud and Stepben. But their chief 
Plea on theſe Occaſions, was the Pope's Authority, to 
which they profefs'd an abſolute Obedience. The Doctor 
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is pleaſed to affirm, Tbat bis Adverſaries bad not proved, 
that this pretended Power of Popes, in ſetting up Kings, was 


ever practiſed; or that in Obedience to any ſuch Papal Injundi- 
ont, Subjecks bad ever ſworn Allegiance to Non-Hereditary 


Kings. But he muft allow me to ſay, they had very good 


Evidence for this Aſſertion; and it is ſtrange, the Doctor 


ſhould overlook it, in his peruſal of William of - 
For that Hiſtorian tells us, that when Stephen had reco- 
vered the Throne, Henry Biſhop of Wincheſter, the Pope's 
Legate, held a Council of Biſbops, in which . (notwithftan- 
ding their former repeated Oaths to Maud) they S 

all declare for Stephen; and this they did in obe- p. $4. 

dience to the Pope's Command, whoſe - Letter was 

read before them. And ſome Years after, when Stephen 
endeavour'd to get his Son crown'd, the Biſhops abſolutely 
refuſed it; alledging for their Excuſe, that they bad re- 
ceived expreſs Orders from the Pope, never 10 comply with 


| ſuch 4 Propoſal. I might produce farther Teftimonies, to 
ſhew the great Influence the Pope's Commands had over the 


Prelates, and even ſome of the Nobility too, in this Reign 3 


but would it from thence follow, that the Popr's Depoſing = 


Power was then eftabliſh'd by Law? That it was a Farc 
of our Conſtitution ? And that none could be Lawful Kings, 
but ſuch as were advanced to the Throne by his Conſent 


and e If this was really the Caſe, it muſt 


be confeſs d, Maud had a very ill Cauſe: and ſo has the 
Doctor too; for then, it ſeems, Stephen was a Lawful King, 
by the Pope's Authority; not by Vertus of his being in 
Poſſeſſion, I ſhall now only add the following ſhort Ob- 


ſervations ; and then ſhall put an End to this troubleſome 


a | | 

he firſt is taken from a Paſſage in our Hiſtorians, 
who ſpeaking of the Agreement between King Stephey, 
and Henry Duke of Normandy, tell us expreſly, 

That by Virtue of that Accommodation, and p. 55. 
not ſooner, Stepben became a Rightful Rings; 
which ſhews, they did not believe his Poſſeſſiom had made 
him ſo before, Secondly, When Henry 11. obtain'd the 
Crown, be depoſed the Noblemen made by Stephen, as meer 
imaginary, falſe Earls, and Lords; and reſumed alſo the Lands 
granted to them by that King, ibo King de facto: And all 
this was done for this ſole Reaſon, viz. becauje Stephen was 
an Uſurper; and therefere bis Ads ought not 10 be prejudicial 
to the Lawful Xing; As the Chronicle of Normandy, the 


Book of the Abbey of Waverly, Mr. Seldon out of them, Guil. 


Neubrigenſis, and Chron. Brompton, inform us. This wy 
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mark was long ago made by Mr. Seldim, and Mr. Prom, 
Names of great Authority in our Hiftory, and who can 
never be ſuſpe&cd of Partiality in this Controverſy. On 
the other hand, Maud the Empreſs had created Milo, Earl 
of Hereford; Gaufred de Magna Villa, Earl of Eſſex; and 
Kobert de Sigillo, Biſhop of London; of which Honours we 
do not find, that Stephen pretended to deprive them; and 
we are ſure the Biſhop continued in Poſſeſſion to the Time 
of his Death, which was not fill Ten Years after. 
The next King, whoſe Title I am now obliged to en- 
quire into, is Henry II. whom the Doctor is pleas'd to 
xeckon among his Non - bereditary, or de Fadto Kings, for 
theſe two Reaſons: Firſt, Becauſe his Mother Maud the 
Empreſs, from whom he derived his Right, was living in 
the Fourteenth Tear of his Reign. Secondiy, Becauſe the 
Royal Family of Scotland, being deſcended from Edgar 
Atbeling's Sifter, were before him in Blood; and there- 
fore ought to have enjoy'd the Crown. But if it ſhould 
appear, that theſe undoubted Heirs entirely reſign'd up 
their Rights aud Pretenſions; I hope then the Doctor 
will allow Zenry II. to be a Lawful King, without ha vin 
| KRKRecourſe to his Hypotheſis. That the Empreſa 
p. $5. had a juſt Title to the Crown, after her Father's 
Deceaſe, is not to be diſputed; for all imagina- 
ble Care had been taken, to ſecures the Succeſſion to her 
by the Oaths of all the Prelates, and Nobility : And 
therefore ſhe claim'd it as her Birthright; and would ne- 
ver yield up the quiet Poſſeſſion of it to Stepben. But we 
have likewiſe a well grounded Aſſurance, that ſhe never 
intended to fit longer in the Throne, than till her Son 
became capable of the Government. This was probably 
the Reaſon, why ſhe would not take upon her the Title 
of Queen, even when her Enemies were at her Feet, and 
| ſhe ſeem'd to be entirely in Poſſeſſion of the Kingdom; 
for upon any other account to have declined a Coronati- 
on, conſidering the Diſpoſition and Temper of thoſe Times, 
(For, Angli niſi coronato Regi ſervire non erant ſoliti, ſays, Ord, 
Vitalis, I. 3. p. 503.) might have proved very prejudicial 
to her Intereſt. During the tender Age of her Son, ſhe 
| 2 contented to endure the Fatigues of a Military Life 
or ſeveral Years; but at length, having loft her two 
great Supporters, the Earls of Glouceſter and Hereford ; 
and being tired out with Vexations and Diſappointments, 
ſhe reſolves to leave England, and to ſpend the reft of her 
Days in * and Quietneſs with her Husband in Nor- 
mandy. So that now it was plain, the future Proſecutio 
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of the War againſt Steben, was wholly devolved upon 
her Son; and it ſeem'd but reaſonable, that the Crown 
of England ſhould be the immediate Recompence of his 


Trouble in acquiring it. About two Years after his Mo- 


ther's Departure, Prince Henry landed in England, upon 
the Engliſh Nobility of his Mother's Party having declar'd, 


that they would not ftir, till he who had the Right, re- 


turn'd into England: On his Arrival, tho' then but Six- 
teen Years of Age, many of the Nobility diſcoyer'd their 


Jaclinations to him; becauſe, of Right, all belong d io bim; 


and they were deſirous of ſecuring the Rights of tbe 


Kingdom to that young Knigbt. From which Paſ- p. 57. 


ſages I may infer, that his Mother had aQtually _ 
then made over her Title to him; for how he ſhould 
have a Rigbt upon any other account, is not eaſy to ima- 


gine. He did at that time but ſhew himſelf to them, to 


fix them to his Party, and then went forward into Scotland, 


to the King his Couſin, who alſo treated with them, as 
claiming the Crown of England in his own Right, and 


engag'd him by Oath, if he recover'd the Crown, to let 
him have Newcaſtle and Nortbumberland, and all the Coun- 
try between the Tine and the Tweed. In the Begianing of 


Fanunry 1150. he return'd from Scotland into Normandy z 


and then his Father Geoffrey of Anjou refign'd up the Duke- 


dom of Normandy to him, which Dukedom Geoffrey had 


held in Right of his Wife Maud: and therefore it is pro- 
bable, that at her Inſtance, at leaſt not without her Con- 
ſeat, he gave it up to her Son Hemy; And if his Mother 
was content to reſign to her Son her Right to the Dutchy 
of Normandy, of which fhe and her Husband were then in 
quiet Poſſeſſion; we have much more Reaſon to think, ſhe 
did reſign up to him her Right to the Crown cf England, 


which he himſelf was to be at the Pains of recovering by 


Force. He ftay'd in Normandy and Aquitaine till the Year 


1153, being engag'd in a War with the French King; and 


during that time the War was renew'd aud carry'd on in 
England, between King Stephen, and th: Lords, that ſtood 
up againſt him, to preſerve the Rights of the Crown for 
the young Duke Henry ; So that it appears, they bad then 


no farther Concern for his Mother; but look'd upon the 
Right of the Crown as devolv'd on him; to whom, next 
time he came over into England, it was agreed by King 
Stepben himſelf, that after his Deceaſe it ſhould accord ing- 
ly deſcend. And nothing ſcems to put this Matter mure 


out of queſtion, than the Joy which the Empreſs 


Maud expreſs d upon her $on's Return into Nor- p. 58. 


mandy, 
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mandy, after he had perfected this Agreement with 
Stephen; an undoubted Sign, that he had done no- 
thing in that AQ againſt her Conſent, much leſs to her 
Wrong and Prejudice; and yet by that Accommodation, 
the Succeſſion was ſettled on the Son, without any man- 
ner of Rezard to the Mother's Right. And if we conſider 
too, That ſhe was a Princeſs of a very great Spirit; and 
her Carrying it ſo high upon her Victory over King 
Stephen, is a ſufficient Proof of it: If ſhe had not reſign'd 
up her Right to the Crown, but ſent her Son over only 
to act in her Name; and he had ſo far abugd his Mo- 
ther, as without her Authority to give away her Right 
for ever, reſerving only the Reverſion of the Crown to 
himſelf : It cannot be conceiv'd, that we ſhould fiad no- 


thing related in our Hiſtorians, either done or ſaid by 


the Empreſs, in Vindication of her own Right; eſpecially 
if we conſider, that Henry did not ſtay in England auf 
after the Agreement was made between King Stephen an 
him; but return'd back again ſoon into Normandy, which 
of all Places one would think he ſhould not have choſen 
to go to, had he done his Mother, that was there, ſo 
great an Injury; nor would ſhe have welcom'd him thi- 
ther with ſo much Joy; but rather have ſhew'd her Re- 
ſentment, by raiſing him ſome Trouble there. Yet we 
ſind nothing, but that he liv'd there quietly, without the 
leaſt Trouble from his Mother; and ftay'd there till he 
was ſent for into England vpon King Stephen's Death 
and then we have no Ground to imagine, but that his 
Mother gave him Joy, and wiſh'd him a good Voyage hither, 
and a happy Reign: At leaſt, the ſilence of the Hiſtorians, 
conſidering her 'Temper, is a better Argument, thatſhe had 
given up her Right, than their not mentioning her Re- 
ugnation, nor producing an Tuftrument of it, is of the 
contrary. Beſides, we are told, King Henry put of his 
Expedition to Jreland by the Perſuaſions of his Mother; 
which can never be believ'd by thoſe, who think ſhe re- 
ſented his Poſſeſſion of the Crown. And laftly, we have 
evident Proof, that ſhe took her Son's Part in his Quarrel 
' - againft Thomas Becket. Secondly, That the Houſe 
p. 59 of Scotland ever laid any Claim to the Crown of 
England, upon the Account of their Deſcent from 
Margaret, the Siſter of Edgar Atbeling, no where appears 
on the contrary, it is an underiable Truth, that David 
King of Scotland (Nephew to Edgar) ſwore to the Empreſs 
| Maud's Succeſſion; aſſerted her Right to it, to the mani- 
feſt Hazard of his own Kingdom; and at length, by _ 
FE | | cady 
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Ready Adherence to her Cauſe, and his Fidelity to her 


Son, with whom he made che Agreement juſt now men- 
tion'd, contributed very much to his Advancement to the 


Throne. Which Actions, if they were not good Evidences 


of his having quitted all Pretenſions to the Inheritance of 
England, it was certainly impoſſible for him to give any 
that would have been good. Thus far I have endeavour'd 
to clear the Hiſtory of our Kings, from the Conqueſt; 
and perhaps have ſucceeded in my Deſign; which was to 
_ that the Subjects had Reaſon to obey them, as Laws 
ul Sovereigns, Stephen only excepted, without the Help of 
the Doctor's Principle. But if 1 preſume too much upon 
the Strength of my Arguments, 1 have this Comfort, that 
the Doctor will not be able to overthrow their Probability 
at leaſt; which I cannot but think neceſſary for him in 
this preſent Undertaking. For were it only uncertain, 
whether William I. and his Sons, had a Legal Title to the 
Crown, (without regard to their Poſſeſſion) this very Un- 
certainty would be a ſufficient Confucation of what he has 
urged from their Reigns ; becauſe his boaſted Conſtitution 


ablolutely depends upon the undoubted Exiſtence _ 
of Kings de Fado, who were ſubmitted to and p. 60. 


obeyed, for no other Reaſon, but upon the account 
of their being in the Throne: But the Doctor cannot be 


. ſure, the Subjects did not think themſelves bound in Con- 


ſcience, to pay their Allegiance to theſe Princes upon o- 
ther  Coaliderations, beſides their Poſſeſſion; and conſe- 
quently his Cauſe is far from being ſecure. He is pleas'd 
indeed to expect, we ſhould demonſtrate the Rights of 
theſe Princes; and therefore complains of one of bis An- 
ſwerers, Tbat be had not proved, that the Subjects ſubmined 
to certain Kings (whom he had called Xings de Facto) upex 
tbe Score of Hereditary Right, or of any Right at all, antece- 
dent to their Poſſeſſion, which (ſays he) of all things be onght 
ro bave done. But by his Leave, his Adverſaries will never 
think ic their Duty, to prove the Rights of Princes, more 


than of any private Men; which, by the eftabliſh'd Rules 


of Equity, ought always to be preſumed, and taken for 
granted, till the Contrary is made evident. On the other 
hand, none are to he efteemed Criminals without Con- 
viction; and yet ſuch were certainly all Kings de Facto; for 
the Kingdoms then poſſeſs'd, did of Right belong to ano- 
ther, from whom they were forced by Violence, and with- 
held by notorious Injuſtice. Since the Doctor therefore 
has thought fit to charge ſo many ot our Kings with this 


Crime; it becomes him to make it good by undoubred Te- 


ſtimenies 
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Ntimonies and Authorities; otherwile he denies them that 
Juftice, which the Laws of all Countries allow to the 
meaneft Subjects, who are ever reputed Innocent, till the 
Guilt they are accuſed of, is clearly detected, and manitefted» 
The Doctor perhaps may now expect, I ſhould follow 
him through his whole Lift of Kings de Facto; but ſince he 
has not thought it worth his while, to take much Notice 
of them himſelf; he will excuſe me, if I paſs them over 
with as little Regard : He has been pleas'd indeed to draw 
an Argument from a Paſſage in our Homilies relating to 
King Fobn; and (as the Biſhop of Worceſter had done be- 
fore him) Biſbep Stillingfleet': Unreaſonbleneſs of a new Se- 
paration, &c. p. 32, 33.) urges it as a Proof, That the 
Engliſh Clergy in Queen Elizaberb's Reign, thought Al- 
legiance was due to King Fobn, as a Lawful Prince; be- 
cauſe they call bim the Subje's Sovereign Lord the King; and 
tbeir Natural Lord the King of England: whereas 
p. 61. it is well known, that King John was uo more than 
4 King in Poſſeſſion; for Arthur, who was bis elder 
Brother's Son, and put up a Claim againſt him, with bis Siſter 
Eleonore, who was kept in Priſon all bis Reign, were nearer 
in Blood to the Throye, than bimſelf. But let the Doctor be 
as confident as he pleaſes; we have very good Authority 
to athrm, that King Ricbard appointed his Brother Jobn 
his Susceſſor, by which Teſtamentary Right (according to 
ancient Cuſtom) he might become a Lawful Xing, and 
there fore Fohn pretends to have ſucceeded Fure Hareditario, 
In the next place it appears, that Arthur very early ſub- 
mitted to King Jobn, and did Homage to him; and I find 
an Inftrument cited out of Chopinus, which ſhews, he ac- 
knowledged Fobx to be King of England; upon which my 
Author (Serjeant Fairfax) makes the following Reflexion: 
| Truly if Arthur bad not thought John s Lawful King, be 
would not in time of Enmity ſo bave term'd bim; but he muſt 
needs repute bim a Lawful Xing, when as Vernon, the French 
King being preſent, be did Homage to John, as to the King 
of England bis Sovereign Lord. Now as the Biſbep of Mor- 
ceſter, and the Doctor ask, why we may not do as much for 
any King de Facto, as the People of England did for Foby : 
Sol wovld be informed in my Turn, whetner the Subjects 
could do leſs, than call him King, and obey him as ſuch; 
ſince Arthur, the true Heir, had done. ſo before them. 
And why might not this be the Reaſon, that the Convo- 
cation beſtows the Title of Xing upon Fobz ;z and ſpeaks 
of him, as a Lawful Sovereign? Beſides, the Doctor has 
dees told, that were Foby no more than a King de Fatto, 
| | it 
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it was ſtill pnlawful fer the/ Pope to curſe bim; to abſalue 
the Subje ds from their Allegiance to bim; and give tbe Xing- 
dom to the Daupbiu of France, which are the chief Points 
the Homilies intended to condemn, For their Defign was, 


to cenſure the Pope's Interpoſition in the Affairs of Ex. 


gland, and to reject his pretended Authority in diſpoſing 
of the Obedience of Subjects; and therefore it 
does not follow, becauſe they diſallow of the B4- p. 62. 
rons transferring their Allegiance to the Dauphin, 
at the Pope's Inſtigation ; that therefore they held it un- 
lawful for them, to preferr Arthur's Title to Febn's. But 
then the Doctor thinks, they would not give Fohn the 


Name of King 3 much leſs would they konour him with the 
f 


Appellation of their Natural Lord and Sovereign, had they not 
believ'd, 1bat Poſſeſſion gave bim a ſufficient Tile ;, for by De- 
Scent it was impoſſible he fhould have any; Arthur and his 


Sifter (bis elder Brother's Children) being living. But with 
all due ReſpeR to the learned Biſhop and Doctor, I mutt 


take the Liberty te ſay, they are miſtaken, when they 
affirm, that Arthur was alive, when the Barons invited 
the Dauphin into England; that Prince having been dead 
fourteen Years before. So that the only poſſihle Bar to 
King John's Title, muft be Eleonore, Arthur's Siſter 5 who 
was indeed living many Years after Henry Ul. poſſeſs d the 
Throne. Upon which account (unleſs King Richard's Po- 


- wer to diſpoſe of the Succeſſion be allowed) I ſhall not 


pretend to defend King Fobn's Poſſeſſion of the Kingdom, 
againſt a Right ſo manifeſt, as hers was; which it does 
not appear, ſhe had ever ſurrender'd: Tho' I cannot but 


think it ſtrange, if there had been no manner of Objecti- 


on againſt her Title, that neither the Pope, nor the French 
King, nor the Barons of Euglaud, in their frequent. Quac- 
rels with King Fobn, and his Son, ſhould ever ſet up that 
Lady's Claim againft them, and reproach them with In- 
juſtice to her; which yet they do not ſeem to have ever 
done, as far as we can learn from the Hiſtorics of theſe 


Times; nor indeed does it appear, that Fleoxore ever laid 


Claim to the Kingdom. But I am not {vlicitons about 
this Matter; and therefore ſhall, without any Difficulty, _ 
agree with the Doctor, that King Fobx was no better, than. 

a King de Facto, at the Time we are [peaking of; his Niece 
being ſt ill living, But is it impoſſible that the Authers 
of this Homily ſhould, thro' Tgnorance or Inadvertency. 


think better of King John's Title, than it deſerved 2 


Might they not believe, that Eleonore, as well as her Bro: 
ther, was then dead; and conſequently, that his Right 
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geſted to the Doctor by one of his Adverſaries, but 


was not to be diſputed? This Conſideration was ſug - 


without any Succeſs, for the Doctor thinks it 


p. 63. a Reflexion upon the learned Compilers of the 


.  Homilies, to imagine, they were not as' woll ac- 
quainted with the Hiſtory of that Age, as we. Now, tho I 
will never allew the Doctor to have more Reverence and 
Eſteem for thoſe Authors, than my ſelf; yet I can eafily 
believe, they were miftaken in this Point of Hiftory ; 
and my Reaſon is, becauſe 1 find them guilty of a much 
greater Error, in this very Paſſage, that is now before 
us. If he will be pleaſed to caſt his Eye upon this Part 
of the Homilies, he will be ſenſible, they reproach the 
Barons, &c. with taking up Arms for the Dauphin againft 
King Fobn, at the Inftigation of the Pope; whereas it is 
a Truth not to be called in Queſtion, (if Matthew Paris 
may be credited) that the Pope diſcourag'd that Rebel- 
lion to the utmoſt; and at laſt excommunicated the Pro- 
moters and Fomenters of it. The Methods made uſe of 
by him. to ſuppreſs thoſe Inſurrections, are ſo copiouſly 
related by that Hiſtorian, that it may well ſeem won- 


 derfyl, they ſhould flip out of the Memory of the Wri- 


ters of this Homily; but they might eaſily be ſuppoſed 


ignorant of the Time, when Eleonore died; becauſe ſhe 


is bardly mention'd by that Author, throughout his whole 


Account of King Fobn's Reign; and when he takes Notice 


of her Death under Henry III. he does it in ſo few Words, 
that it might eaſily eſcape a diligent Reader's Obſerva- 
tion. Laftly, The Doctor inſiſts upon it, that to call 
Fobn King of England, and Natural Lord, and Sovereign, 
are evident Signs, they thought him to be a Righrful King 
But this Conſequence, as to calling Fobn King of Englan 
is not ſo certain, as the Doctor takes it to be; 
Pp. 64. for the Hiſtorians, that did not believe Stephen 
bad a Right to the Throne of Englend, always 


. 
I, 


ive him the Title of King; even Maud the Empreſs 


er ſelf, in ber Charter ro Milo of #ereford, ftyles him 
King of England; tho' at that Time he was her Priſoger. 
And it is worth obſerving, that the Scripture tells us, 
that Iſpboſheth reigned Two Years, and Atbaliab Six, but 
no body will infer from "thence, that he was a Lawful 
King, or ſhe a Queen: And which is ſtill more remarka- 
bie, David calls Abſalom King; and yet ſurely he never 
acknowledged, he was fo de Fure. I muſt defire likewiſe, 
it may be conſider'd, whether the Word Natural is ap- 
Plicable to a King de Facto; tor my Lord W 5 
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cute teaches us, That Natural Allegiance is due originally 

Nature and Birthright; and be that owetb this, is called 
Subditus Natus ; and tberefpre in an Inditment. of Treaſon 


_ againſt J. Dethick, 2d and 3d of Philip and Mary, it ran, 


Contra Philip. & Mariam ſupremos Dominos ſuos; where 
Naturales was omitted, becauſe Xing Philip was nor his 
Natural Liege Lord. From whence it ſeems plain, that 
King Fob», having no Title by Birthright, could not pro- 
perly be called the Natural Lord, and Sovereign of the Peo- 
le of England; and therefore the Writers of the Homi- 
ies, when they ſpeak of him in thoſe Terms, did delieve 
he had a Right, by Blood, to the Crown; or elſe we 
muſt ſay, they did not truly conſider the Propriety of 
that Expreſhon. | | 
IL now proceed to the Houſe of Lancaſter z and ſhall ex- 
amine the ſeveral Obſervations, which the Doctor is pleas'd 


to think for his Purpoſe, in the Hiſtory of that Family. 


He begins his firft Remark with a Reflexion upon the 
Conduct of Biſhop Merks of Carlifle: Of all the Great Men 
(ſays he) we meer with in our Hiſtory, none was more likely 
to have ſtood out againſt ibe Government of a King de Fato, 
than that Biſbop; and yet it is certain, that be ſate in Henry 
IV's firſt Parliament, in which thoſe Ads were paſt, Be 
that we bave in tbe Statute· Book; for it was at the p. 65 
Cloſe of that Parliament, be made bis Speech in Beba 


I 
of King Richard; and ſome time after pleaded . 1 King's 


Pardon for 4 Conſpiracy again bim, for which be ſtood con- 
demned to die. Anda little after; Jt is 4 great Miſtake to 
think, there were any Nonjurors in the Numerous Party, thats 
eſpouſed tbe Title * the Houſe of York ; for all the Parti- 
dans of that Houſe lived in Submiſſion, and took Oaths of Alle» 


glance to the Three Henrys. Would rot any one now con- 


clude from theſe confident Paſſages, that the Doctor had 
Demonſtration on his ſide ; and that it could hever be di- 
ſputed, bur that this Biſhop of Carlifle had acknowledged 
Henry IV. and ſworn Allegiance to hint? But there is in 
Truth no manner of Evidence, that ever this Biſhop 
took an Oath, or ſubmitted to Heu IV. Have we not 
then good Reaſon to complain of the Injury done to that 
Prelate's Memory? And will it not become the Doctor te 
make him Reparation ? It is a hard Caſe, that a Perſon, 
ſo highly honoured in Hiſtory, and ſo much reverenced by 
the ableſt and moſt impartial Judges, fhould at laft fall 
under the Doctor's Cenſure, for an Action univerſally ap- 
'auded, for more than Three Hundred Years; ſurely 


che Arguments ſhould be very powerful, (vat can eaſily 
| = IS rum 
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tuin ſo well eftabliſhed a Reputation; and nothing but 
the irreſiſtible Force of Truth could prevail with the 
Doctor to rob his Country of ſo glorious an Example of 
Fidelity and Fortitude. Well; it is in vain to ſpend Time 
in Expoſtulations, if the Matter of Fact is really as he re- 
preſents it; his Proof of which I ſhall now conſider. Tho- 
mas Merks, Biſhop of Carliſle (ſays be) ſubmitted to Henr 

IV. and acknowledged bis Authority; for be ſate in bu 25 
Parliament, &c. But how does it from thence follow, that 
he muſt have ſubmitted to Henry IV? The Doctor knew 


very well, that no Qualifying Oaths were then required 


of Peers at their Entrance into Parliament; And by a 
late Example he might have been ſatisfied, that his Ap- 
pearance in Parliament (J might call it a Convention; for 
1 ſhall prove it to have been no better by and by) was 
no Argument, that he approved of their Proceedings: 

For he cannot be ignorant, that ſeveral of the 
p. 66. Deprived Biſbops attended ſome Days in the late 

Convention; and yet they neither acknowledged 
the Authority that ſummoned it; nor concurred with it 
in its Reſolutions. The Doctor adds, He did not make bis 
Speech, till rhe Cloſe of the Parliament; and from thence in- 
fers, that be was preſent in ibe preceding Part of bas Seſſion, 
whey many of Richard II's A#s were repealed. This is juſt 
as good an Argument, as the former ; in which he takes it 
for granted, that every Lord gives his actual Conſent to 
every Act, that paſſes. Beſides, how does be know, that 


this Speech was made at the Cloſe of the Parliament ? 


And if it was, why muſt it from thence follow, that he 


was preſent in the Beginning of it? Theſe are all meer Con- 


j-Aures, that may as well be denied by others, as they are 
affirmed by the Doctor; who urges it againſt this Biſhop, 
Thar be afterwards pleaded the Pardon of Henry IV. for a Con- 
ſpiracy againſt bim, for which be ſtood condemned ta die. 


And what is the Conſequence the Doctor would draw from 


thence ? Does it follow, that he thereby acknowledged 


him to be a Rightful King; or engaged himſelf co be his 
true and faithful Subject for the future? Might not a Man 


condemn'd by Cromwell for ſerving King Charles II. have 
leaded a Pardon granted by that Uſurper, without the 
mputation of owning bis Authority? Or is it abſolutely 
neceſſary in ſuch a Caſe, that a Man ſhould be hang'd in 
order to ſhew his Loyalty ? For what other Event can be ex- 
xfted, if he muſt 3 of no Pardon, which, it often 
ppens, muſt be pleaded, before it becomes effectual? 


But hom comes the Pyoctor to know, that Biſhop Merks 
| | | ecvxer 
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ever pleaded Henry TV's Pardon? In what Writer or Hi- 


ſtory is it to be found? Mr. Rymer (to whoſe Collections he 
refers his Reader) only gives us the Copy of the Pardon, 
without any Intimation, that he ever pleaded it; ſo that we 


are yet to ſeek for Authority for this Piece of Hiftory. Ic 


may he, the Doctor thinks, there could be no other Motive 
for this Pardon, but only the Aﬀurance he had given Henry 
IV. of becoming his good Subject for the future: But why 
then was it not inſerted in the Pardon? Why was that 


Reaſon omitted? Inftead of which the only Cauſe aſſigned 


for that A of Grace, is the great Reverence 

that King had for the Pomtifical Dignity and Cha- p. 67. 
rater. After all, the Doctor thinks this Biſhop 
inexcuſable in taking up Arms; ſince the Earl of March (for 
whoſe Sake only, as Right Heir to Richard II. it was lawful. 
to levy War againſi Henry IV.) never ſet up bis Claim to the 
Crown, in all that Reign; and his Exclamation upon this 
Occaſion is not a little inſulting ; What then becomes of Bi- 
ſhop Merks ? But what becomes of the Doctor, if Richard 
II. was alive at that Time, when this Biſhop appeared 
in Arms againſt Henry IV; is it not then evident, that our 
exact Hiftiorian is ſubject to the ſame Frailties he charges 
upon his Adverſaries? Now that Richard II. was then a- 
live, is certain from undoubted Authorities: And to put 
this Matter out of Queftion, we have the Word of Hen 
IV. himſelf, in the forementioned Chartec of Pardon; 
in which it is ſaid, the Biſhop's Crime was conſpiring with 
Thomas Blount, Bennet Sealy, XKnighrs, and manny others 


condemned at Oxford, to reſtore King Richard. It was Richard 


IT's Title therefore, not the Earl of March's, which the 
Biſhop was concerned to defend; and conſequently his Ob- 
ſervation about that Earl's Submiſſion to Henry IV. is no- 


thing to his Purpoſe, were it true. The Author concludes 


his Defence of Biſhop Merks, with that ſhort Hiftory of 
him, which my Lord Chief Juftice Coke has inſerted in his 
Inſtitutes. At the Parliament holden the Firſt Tear of Henry 
IV. on the firft Thurſday after the Biſhop of Canterbury had 
willed the Lords, rhat in no wiſe they ſhould diſcleſe = 
any thing, that ſhould he there ſpoken ; the Earl of p. 68. 
Northumberland demanded of rhe Lords, what were 

beſt to be done for the Life of Richard II. Thus far are 
the Words of the Roll of the Parliament. At this Time ſpake 
that worthy Prelate John (is ſbould be Thomas) Merks, Biſhop 
of Carliſle; and ſad. Thar tbiy ought not to proceed to any 
Fudgment ag ainſt King Richard, for Four Cauſes. Firlt, 


That the Lords bad vo Power to give Falgment upon bim, 
| D 3 that 
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that was their Superior, and ibe LORD's Anointed. Secondly, 


| That they obey'd bim for tbeir Sovereign Lord aud King 


Twenty Iwo Tears, or more. Thirdly, If they bad Power 10 
give Fudgment againſt bim, they ougbt in Fuſtice to call bim 
10 bis Anſwes; for that (ſaid be) 1s granted to the cruelleſt 
Murderer; or erranteſ} Thief in ordinary Courts of Fuſtice. 
Fourthly, That the Duke of Lancaftre bad done more Treſ- 
pajs to King Richard and his Realm, than King Richard 
had done to bim vr them, &c. and deſir d, that 7 would 
proceed __ bim, the Names of them, that ſo would pro- 

ipht be emred into the Parliament Roll. It is true, 
that the Parliament Roll omitteth this Speech of tbe Biſhop ; 
but it appeareth by ibe Parliament Roll, that the Lords proceeded 
againſt King Richard, and adjudged bim to perpetual Priſon; 
whoſe Life tbey would by all means 10 be nd, as the Roll 
reportetb. The Names of the Biſhops, and Lords, and Knights, 
that aſſented, are ſer down, as the Roll of the Parliament re- 


ports; ſoas it ſeemeth, that ibe fiout and reſolute Speech of 


ihe worthy Biſhop wrought ſome Effect. For this Speech be 
was arreſied by the Earl Marſbal ; and being for a ſmall time 
committed to the Cuſtody of the Abbot of St. Albans, was 
ſoon delivered. Againſt bim never any Fudicial Proceeding 
. was bad for this Speech in Parliament. But this 
p. 69. Biſhop, tranſported with Exceſs of Zeal, and affecti- 
: onate Deſire of the Enlargement and Reſtitution of 
Kivg Richard, was Party and Privy to the Conſpiracy of 
Thomas Holland Earl ef Kent, John Holland Ear} of Hun- 
tington, John Montacute Earl of Salisbury, Edward Earl 
of Rutland, Thomas Lord Spencer, Cc. for which be was 
indicted of High Treaſon, arraign'd, try'd, and bad Fudgment, 
as in Caſe of High Treaſonz but the King pardon'd bim, and 
ſet bim at Liberty. Such was the Opinion this great Lord 
Chief Juftice had of Biſhop Merks; in Conſideration of 


which, together with the other Remaks I have now made 


upon his Caſe, I ſhall believe he never ſwore Allegiance 
to Henry IV. notwithſtanding the Doctor's Confidence, 
that there were no Nonjurors in bu Reign. I ſhall only add, 
that tho' the Doctor is pleaſed to cenſure this Biſhop's 
Appearance in Arms againſt Henry IV. as a Breach of his 
Oath, and an Act of Rebellion; yet the Records of Par- 


| liament ſpeak of it in a different manner; for there (Not. 


Parl. 1 Edw. 4. © 32.) it is ſaid, That all thoſe, tbat levied 
Var with th: Earl of Salisbury, the Lord Diſpenſer, Oc. did 
therein perform their Faith and Allegiance to their Liege Lord 
Ning Richard, according to their Duty to GOD, and 10 the 
Lins and Cuftoms of the Realm of England. es 
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And now (ſays the Author) the Doctor muſt give me 
Leave to complain a little of his Severity to his Adver- 
ſaries; fer he has impoſed it as a Task upon them, Thar 
tbey ſbould prove, there were any Nonjurors in the Time of bus 
Kings de Facto: And with much Aſſurance he ſeems to 
boaſt, that they had not ſucceeded in the ir Al 
tempt. This is a rigorons Exaction, and unwor- p. 70. 
thy of the Doctor's Equity and Moderation; for 
at this rate we muff be obliged to prove Men's Honeſty 
and Innocence, which by the eftabliſh2d Rules of Juftice 
ought always to be preſumed. B-fides, we are at preſent 
in Poſſeſſion; (a Conſideration, which ought to be of ſome 
Weight with the Doctor) for till he was pleaſed to caſt 
the firſt Stone at this worthy Biſhop, a clearer Character 


pad never been tranſmitted in Hiſtory, than what he en- 


joy'd; and that purely upon the Account of his Loyalty 
and Fidelity to his Rightful King, We may therefore 
take it for granted, that he really was, what he has hither- 
to beea repreſented, to be a Man of Conſcience and Integrity ; 
and leaye it to the Doctor's Skill and Management, to 
give Light to thoſe Spots and Blemiſhes, he pretends to 
have dilcovered in him. For the ſam? Reaſon I may be 
allowed to believe, there were many more Nonjurors a- 
mong the great Men, that took up Arms againſt Hemy 


IV. or lived in his Reign, till the, Doctor produces his 


ftrong Arguments to the contrary, But, that I may not 
omit any thing, neceſſary for the Doctor's Satisfaction; 1 
will give him another Inſtance of an eminent Perſon, who 
choſe to loſe a great Employment, rather than ſubmit to 
Hemy IV. as his Lawful King; and that was Sir Jobn 
Cary, Chief Baron of the Exchequer, at the Time of Richard 
II's Depoſition ; who was baniſhed by that Prince for no 


other Reaſon, but becauſe he would never own his Au- 
thority. I may likewiſe add, that ſeveral Clergymen 


were in Arms againſt Henry IV; and the Friars Mingrs 
did generally favour that King's Enemies : Now I ſhould 
think it allowable to to call theſe Nenjurors ; ſince in thoſe 


Days the Inferior Clergy were not oblig'd to take Oaths 


of Allegiance. Upon which account, 1 muſt confeſs, it is 
not a little ſurprizing to me, to find the DoQor ſo often 
calling upon his Adverſaries, to produce the Names of 


Nonjurors throughuuc the Reigns of his Kings de Facto; 


as if every individual Subje& had been obliged 

to take the Oath of Allegiance in thoſe Days; p. 71. 

or all thoſe, that had taken it, were inflrenced 

by the Doctor's Principle, that Allegiance is due to every 
3 „% Ag 
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King in Poſſeſſion; the contrarry to which Aſſertion I have 
already, in ſome Meafure, ſhewn 3 and ſhall do it more 
fully in the Sequel of this Diſceurſe, The Doctor indeed 
would perſuade us, that Wiliam tbe Conqueror made every 
Inbabitant in England do Homage, and ſwear Fealty to bin. 
But if he had given himſelf Leave to conſider fully of this 
Matter, he would have been ſatisfied, that Ingulfus could 
not mean, that all Perſons, without Exception took theſe 
Oaths of Fealty ; but only the King's principal Tenants, 
and other great Men, who held Lands upon Secular Ser- 
vices, and therefore were called Homines Regi-: That is, 
ſuch only, as had Lands deſcribed in Doomſday Book. Now 
it is certain, the Inferior Clergy were bound by none 
of thele Tenures; but held, whatever Lands and Poſſeſſi- 
ons they had, in Frank Almoigue ; (that is Free Alms) by 
Veriue of which they were excuſed from Fealty, and all 
manner of Services, beſides that of Praying for their Pa- 
trons. This Privilege was afterwards ſecured to them by 
the Fourth Lareran Council, under Innocent III; and that 
Council being received, and approved of in the Council 
of Oxford (held under Archbiſhop S. Langrov, and ratified 
by King Henry) the Clergy were never diſturbed in the 
Enjoyment of theſe Rights, till the Times of the Reforma- 
tion: So that there could be no Nonjurors among the great 
Body of the Clergy of England, under any of the Doctor's 
Kings de Fado. Had the Clergy of England enjoy 'd this 
Privilege at the Time of the late Revolution; near Four 
Hundced of them had quietly continued in the 
p. 72. Poſſeſſion of their Livings, of which they were 
| for no other Reaſon deprived, but becauſe they 
were Nonjurors : And might not the next Age then have 
demanded, as the Doctor does of the Times beforementi- 
oned, ho were the Nonjurors at the Revolution ? Neither 
were the Clergy the only Perſons exempted from taking 
Oaths of Fealty in the Conqueror's Reign; but alſo all thoſe, 
that held Lands in Allodio, of which we meet with fre- 
quent Mention in Doomſday Book. Beſides, who were theſe 
great Men, that did Homage to the Conqueror? The Bifhops 
and Aobots, &c. mentioned by Hoveden to have ſworn to 
bim at Salisbury. Had they been Saxons, it might have 
f-ri'd the Doctor's Purpoſe, ſuppoſing him to be only a 
King de Facto: But it is worth obſerving, that this hap- 
pen'd towards the latter End of his Reign; at which Time 
all the old Exgliſo Inhabitants of Note had been diſpoſ- 
ſeſſed in a manner of their Eſtates and Fortunes; and the 
| : | Nor max 
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Normans were generally ſeized of the Lands of the King- 
dom, together with all the great Offices and Employments, 
Eccleſiaſtical, as well as Civil. This is ſo notorious a 
Truth, that none can be ignorant of it, that are but ſlender- 
ly acquainted with the Hiftorians of that Time. Laftly, 
It ſhould be conſider'd, that many of the Engliſh 
Nobility and Gentry, voluntarily left the King- p. 73» 
dom in the Beginning of that Prince's Reign, 
before the Time, in which he is ſaid to have tender'd the 
Oaths to his Subjects. A great Part of them fled into 
Scotland; ſome into Denmark and Jreland ; and others went 
to Conſtantinople; where they were well receiv'd, and 
kindly entertain'd by the Emperor Alexius. Now I leave 
it to the Doctor to judge, whether all theſe voluntary 
Exiles may not properly be efteem'd Nonjurors, ſince they 
choſe to leave their Country rather, than they would ſub- 
mit to the Conqueror. But ſuppoſing it to be true, that e- 
very Man in England had taken the Oaths to the Conqueror, 
and thoſe of his Succeſſors, whom the Door calls Kings 
de Facto; is he ſure they did this upon a full Perſuaſion 
and Conviction, that Allegiance was due to them upon the 
Sole Account of their being in the Throne? The Doctor 
knows very well, that many of the chief Nobility, and great 
Numbers of the Gentry. were in Arms againft Henry IV. 
. chiefly for this Reaſon, becauſe he was not their lawful King, 
Now this was a plain Declaration, that they thought the 
Oath they had taken to him, did not oblige them; and con- 
ſequently it is evident, they had no Notion of the 
Doctor's Conſtitution. When Men take up Arms 7. 74+ 
againſt the Government they have liv'd for ſome Time 
peaceably under, they have always thought it prudent to 
juſtify ſuch Actions by plauſtble Pretences ; and, I believe, 
it will be hard to inftance in any Inſurrection, which has 
not appeal'd to Law and Equity, for Countenance at 
leaft, if not Encouragement. But if the Doctor's Opinion 
is to prevail, there could not be a more impudent Rebel- 
lion, than that, which was maintained againft Henry IV. 
fince it was grounded upon this i/egat Poſition, That be was 
not King de jure, though be was in full Poſſeſſion of the 
Kingdom. Upon this Preſumption therefore, that Men 
cannot act ſo contrary to the Principles of common Senſe, 
as to engage in a Conſpiracy againſt an eftabliſh'd Govern- 
ment, upon Reaſons notoriouſly contradictory to that Con- 
ſtitution they pretend to maintain; the Doctor's Adver- 
ſaries have taken the 1 to affirm, that his Doctrine 
"HE was 
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was not known in Hen IV's Reign; And what now does 
the Doctor anſwer to this? Why, he tells us, Firſt, That 
it could be no better, than a ſham Pretence, it ever made 
uſe of hy them; for the Right Heirs had all ſubmitted to 
emy IV; and therefore certainly it was no ſmall Crime 
for Subjects to begin a War with their Prince, and throw a Na- 
tion imo Blood and Confuſion, when they bad no Reaſan for 
it; and this was what they did, and wbat they bad no Reaſon 
$2 do, &c. And, Secondly, He ſays, that Owen Glender, 
the Earl of Northumberland, &c, did not make War a- 
gainſt Henry IV. for the Sake of the Right Heir, but upon 
quite different Motives. Firft, He affirms, that the Right 
Heirs to the Crown had all ſubmitted to Henry IV; and 
therefore the Taking up Arms againſt him upon the Pre- 
tence of their Title, was unreaſonable, and unjuſtifiable. 
But did the Doctor conſider, that the firſt Conſpiracy 
againſt Henry IV. was during the Life of Richard II, in 
order to. reſtore him to the Crown ? And will he ſay, that 
the Reſignation made dy that Prince, during bis Impriſon- 
maent, was free and voluntary, and ſuch as ef- 
p. 75. fectually releaſed his Subjects from their Allegi- 
| Anceè to him? I know very, well, that Richard II. 
was prevail'd with to declare, that his Reſignation was vo: 
Iuntary; and I am not ignorant, that it is thus enter'd 
upon the. Rolls of Parliament: But I have a better Opinion 
of the Doctor, than to believe, he will ſo far approve of 
that infamous Act of Violence and Injuſt ice, as to attri- 
bute any Authority to it; if he ſhould, I muſt referr him 
for his Satisfaction, to the Records of Parliament, where 
he will find the following remarkable (Rot. Parl. 2. Edw. 4.) 
Paſſages, very worthy of his Regard ; and therefore fit to 
be frequently recommended to his Confideration;. . And 
where certain Perſons of evil, riotous, and ſeditious Diſpoſiti- 
on, joyed in Rumour and rebellious Novelties, adbering to Hen- 
ry IV. late in Deed, and nct of Right, King of England, 
after bis Unrighicous, Unlawful, and Deteſt able. Uſur parton 
and Inti uſion, ag ainſi his Faith and Legiance to King Richard II. 
bis Rio biecus, True, and Natural Liege Lord, murder d with 
great Cruelty aud borrible Violence, in an outrageous and beady 
Fury, the Right Noble and Worthy Lords, John Montacute, 
Jate Earl of Salisbury; and Thomas, late Lord Le Deſpen- 
ſer, and other true Subjeds and Liegemen of the ſaid King 
Richard, Co. . . tem. Ralph Lumley, and others, 
were cruelly ſlain and murder'd by Henry IV, in Deed, aud 
not of Rig bt, King of England, for the true Faith, Duty, aud 
Alegiance that they bare 80 the Right Noble Prince King Ri- 
| | | on chard 
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8 chard II, Oc. By Virtue of which Authorities I ſhall ven- 
it ture to ſay, that thoſe, who took up Arms for Richard II. 
e (nothwithſtanding his pretended Reſignation) had a good 
0 and righteous Cauſe; and therefore the Doctor has unjufte 
0 ly caſt upon them the Aſperſion of being ſeditious, and 
— unreaſonable Men. Well; but after Richard II's Death, he 
* is confident the following Inſurrections againſt Henry IV. 
1 were not capable of any Juſtification; for the Earl 

„ March (the only Perſon who could pretend to a Right to 
L the Crown) never laid any Claim to it: So far from it, that 
* be took the kield for Henry IV. againſt Owen Glendor; a 
t Sign he had ſurrender'd his Title. Now, with all the 
d Doctor's Accuracy, I am afraid he is unfortunate in this 20 
wo. Piece of Hiſtory: For Roper Earl of March dying at the TE» 
e. End of Richard IV's Reign, his eldeſt Son Edmund 

2 was then but Six Years old; and conſequently p. 96. 
in under Ward all Henry IV's Reigu: And Sir Wil- 

at liam Dupdale tells us farther, that he was but Ten Years 
n. old, when be headed the Herefordſbire Men in Oppoſition 
t . to Owen Glendor; an Age certainly too young, to render 
the Reſignation of a Crown of any Validity. Beſides, why 
I. muſt the Farl of Marc's Heading an Army againſt en 
be -- Glendor, be neceflarily interpreted, as a Declaration in 
d Fayour of Henry Iv's Title? The Doctor ſhould remember, 
nN that King Henry was not of his Opinion; for when he was 
of ask'd to ranſom the Earl of March, (who had been taken 
„ Priſoner by Owen Glen lor) he made Anſwer, That the Earl 
m of March was not taken Priſoner for his Service; but wil- 
re lingly ſuffer'd himſelf to be taken Priſoner, hecauſe he 
.) would not act againſt Owen Glendor; and therefore he 
to would not redeem him. But to put this Matter out of 
1d Diſpute ; we have an AQ of Parliament (Rot. Parl. 1. 
7 Edw, 4) upon Record, which expreſly commends thoſe, 
Ne who (after King Richard's Death) continued their Faith 
d, and Liegeance, according to their Duty tv GOD, and to 
on the Laws and Cuſtoms of the Realm of England; to Ed- 
1. mund Mortimer, then Earl of March, next Heir of Blood 
th to the ſame King Richard. And likewiſe its is there 
dy faid, that Ralph Lumley and others were cruelly ſlain and 
2, murder'd by Henry IV. in Deed, and not of Right, King 
n of England, for the true Faith, Duty and Allegiance, thag 
1 they bear to the Right Noble Prince King - 5 
"A chard II. in his Days; and after his Deceaſe, un- p. 77. 
14 to Edmund Mortimer, late Earl of March, &c. 1 

1d leave it now to the Doctor to conſider, whether thoſe No- 


blemen, who took up Arms in Defence of the Earl of 
7 i March's 
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March's Title, were guilty of no ſmall Crime, and bad no 
reeſow for ſo doing? Secondly, He maintains, that Owen 
Glendor, the Earl of Northumberland, &c. did not make 
War againſt Henry IV. for the Sake of the Right Heir; 
but upon quite different Motives. Let us now therefore 
Enquire into the Truth of this Aﬀertion. He ſays, Tbat 
Owen Glendor's War began with 4 Riot, and ended in Rebelli- 
n. Now, though I am not at all concerned, whether this 
be true or no; yet it any thing can be ſaid in that Welſh 
Gentleman's Vindication, I hope I may do him Juftice 
without Offence. I ſhall beg leave therefore to recom- 
mend the Peruſal of the following Paſſage, extracted out 
of the Notes of the Learned and Judicious Antiquary, 
Robert Vaughan of Hengwrt Eſq; © Sir David Gam was 
* wholly devoted to the Intereſt of the Dake of Lancaſtre; 
© upon which Account it was, that Owen ap Gryffydb Vycban 
© (commonly called Owen Glyn-D@r) was his mortal Enemy. 
© This Owen had his Education at one of the Inns of Court, 
© and was preferr'd to the Service of King Richard II, 
© whoſe Scutifer (as Walſingham ſays) he was. Owen bein 
- © affured, that his King and Maſter Richard was Depoſed 
© and Murder'd, and withal provoked by ſeveral Affronts, 
* and Wrongs done him by the Lord Grey of Ruthin bis 
_ © Neighbour, whom King Henry very much countenanced 
© againft him, took Arms; and looking upon Henry as an 
© Ulurper, cauſed himſelf to be proclaim'd Prince of Wales. 
: And tho? himſelf were deſcended paternally 
5. 78. © but from a younger Brother of the Houſe of 
© Powis; yet (as Ambition is ingenious) he finds 
out a Way to lay Claim to the Principality, as deſcended . 
© (by a Daughter) from Lhewelyn ap Gryfſydb, the laft Prince 
© of the Brizifh Race. He invaded the Lands, burnt and 
© deſtroyed the Houſes, and Eftates of all thoſe, that fa- 
_ © youred and adhered to King Henry, &c.” (See Mr. 
Lbwyd's Additions 10 rey From in the laſt Edition of 
Camden's Britannia.) If this Account may be rely'd on; 
whatever Rebellion Owen Glendor was guilty of, certainly 
it could not be againft Henry IV; for he never own'd him 
for his King; much leſs did he ever ſwear to him. And it 
is obſervable, that in ſome of thoſe Papers, ſigned by him 
as Prince of Wales, (which are preſerved by Mr. Rymer, in 
Feders, c.) he never calls him other, than Duke of Lauca- 
ſtre. With reſpe& therefore to Henry IV, he was truly a 
Nor- juror; and cannot be charged as a Revolter z a Name, 
which the Doctor thinks he has a Right to beſtow upon 
A, that cook up Arms in this Reign, It may be _ = | 
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him: And in the 13th of the ſaid King a Commiſſion is 


Txtason UN MASK , Ge. 39 
deed, that his Taking upon himſelf the Title of Prince 
of Wales, and dating all his Writings according to the ſe- 
veral Years of his Principatus, was no leſs, than an Invaſi- 
on of the Sovereignty of the Kings of England over Wales 3 


and therefore may well be term'd an Act of Rebellion: 


But if it was ſo, he was anſwerable for it only to the Earl 


of March, to whom only he could hea Rebel, and not to 


Henry IV. And then it deſerves to be conſiderd, whethet 
the Earl of March's voluntary Surrender of himſelf to 


Owen, (if Henry IV. himſelf is to be credited) 


and the good Correſpondence between that p. 79. 
Welſh Gentleman and my Lord Percy (the pro- 

feffed Friend of the ſaid Earl,) may not amount to a Proba- 
bility, that he preſum'd upon the Rightful Heir's Conſent 
(as far as he was then capable of giving it) for aſſuming 


that high Title. If this Point is allowed me, I fhall then 


think it no longer a Queſtion, whether his Quarrel againft 
Henry IV. was chiefly founded upon that King's Uſurpati- 
on; which the Doctor has thought fit utterly to deny. 


From all which, I may juftly infer, that the Welſbmen at 


that Time werea very formidable Body of Nonjurors ; be- 
ing entirely united in their Enmity againft the Houſe of 


Lancaſtre, not only in Wales, but in every Part of England, 


where they reſided. For we find it complain'd of in Par- 


. liament, that the Welſb Scholars in both Univerſities, left 


their Colleges; and the Apprentices in London, and elſe- 
where, their Mafters, in order to.engage themſelves in the 
Quarrel of Owen Glendor. And a few Years after, Fobn 
Trevor, Biſhop of St. Aſaph, approved ſo well of his Coun- 
trymens Cauſe, that he deſerted Henry IV. upon that Ac- 
Before I conclude this Story of owen Glendor, p. 80. 
I beg Leave to correct a Miftake concerning him, 


which all our common Hiftories have fallen into; and that 


is, as Holinſhead relates, p. 336. and Srow p- 338. That 
* inthe Tenth Year of King #enry's Reign, Owen Glendor 
% being driven to ſuch Miſt „that in a manner he de- 
6 pare of all Comfort; he fled into deſert Places, and 
* ſolitary Caves, where being deſtitute of aſl Relief and 
* Succour, dreading to ſhew his Face to any Creature; 


s and finally, lacking Meat to ſuſtain Nature, for meer 


„Hunger and Lack of Food, he miſerably pin'd away and 
* died.” Now we have very good Evidence, that this 
Story is falſe; for in the 11th Year of Henry IV, we meet 
with Orders to march againſt Owen Glendor, and attack 


iſſued 


6 Txrzason UN MASK p, GCS. 
iſſued out for the Redemption of David Gamme ER ; af 
that Time Owen's Priſoner. Belides, we are well aſſured, 
he ſurvived this Prince, and continued his Hoſtilit ies againſt 
his Succeſſor; for in the third Year of Henry V. a Commi- 
ſſion was iſſued out for a Treaty with him and the Welſh, in 
order to bring them to Obedience; and about half a Year 
after, the ſame Commiſſion is renewed to Sir Gilbert Talbot, 
in order to the Pacifying of the ſaid Owen, and the welſb 
Rebels, by Offers of Pardon. Thus it is manifſt Owen 
Glendor was in no deſpicable Condition in the Middle of 
Henry V*s Reign: How long he afterwards lived, and in 
what Circumftances he died, no Hiftories do inform us: 
But there is Reaſon to believe, he never made his Submi- 
on to the Houſe of Laucaſtre; becauſe in Henry VI's 
 Reigna ſevere AQ of Parliament paſſed, in which 

2p. 81. his Crimes are recited, and all Indictments, Judg- 
ments, Cc. made or given againſt him, are con- 
In the next place, the Earl of Northumberland, his Son 
Hotſpur, and the Earl of Worceſter his Brother, fall under 
the Doctor's Indignation ; for he does not ſcruple to charge 
their Revolt from Henry IV. with Ingratitude, and Envy : 
And is very poſitive, they did not act upon Principles of 
Loyalty to the Right Heir. This muſt be confeſſed to be 
an Accuſation highly reflecting on the Honour of that 
very illuftrious and noble Family. Hotſpur eſpecially me- 
thinks, might have challenged ſome Reverence from the 
Doctor, whoſe Valour is ftill remember'd with Pride by 
his Countrymen, and well deſerves to be immortal. The 
Doctor, however, is reſolved to give him no Quarter; but 
as he is the firſt Enemy, that durft uſe him ſo contemptu- 
ouſly; I doubt not, but he will have Reaſon to repent of 
kis Error, which I ſhall now endeavour to make him ſen- 
fible of. In order to this, the Author begs leave to lay 
before the Reader an Extract taken from a Manuſcript Copy 
of Fobu Harding's Chronicle, omitted in the printed Edi- 
tion of that Author; which he has taken out of BIBLIOTH. 
HARLEY, 42, c. 11. Fol. 152, and which together with 
ſome additiona? Obſervations, will He imagines, not a lit- 
tle contribute to the Viadication of thoſe noble Lords. 

The Extract is as follows. Foraſmuch as many Men 

8 e, gretely, why the Erle of Northumberland, and 


« Sir Henry Percy his furſt begottyn Son, and Sir Thomas | 
 * Percy Erle of Worceſter, were Sipporters to King Henry IV 
„ to have his Heritage, and to take King Rcbard to have 


depoſe him by ſtrong Honde : Truly I the Maker yp ax 
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«© Book was brought up fro Twelve Year of Age in Sir 
c Henry Percy's Houſe to the Battle of Shrewsbury ; where 
„I was with him armed of Twenty Five Yere of 
cc Age; as I had been before at Homyldon, Coke- p. 82. 
ce Igwe, and at divers Rodes and Fields with him; 2588 
 * and knew his Intent, and had it wretyn. Wherefore L 
« have titled in this Book, that for Truth the Cauſe, why 
&« they roſe agenſt him, may evermore be know. Their 
© Quarrell was ſo ſweet, devout, and by good Advyſe and 
& Counſeill of Maſter Richard Scroop, Archbiſhop of York 
© (for whom GOD Almighty hath ſhewa many Miracles 
t {jth that Time hitherward) and alſo by Counſeill of di- 
&© vers other Lords, that diſteyned him, and were bound 
ce to him by their Letters and Seals, which I ſaw and had in 
de kepying, while I was with him. And all their Quarrell 
« they ſent unto King Henry in the Field, wretyn under 
_ © the Seales of their three Arms, by Thomas X»ayton and 
% Roger Salvayne Squyers of Sir Henry Percy, which Quar- 
© rell now followeth next after. We Henry Percy, Earl 
© of Northumberland, Conftable of England, and Warden of 
© the Weſt- Marches towords Scotland; Henry Percy our 
* firſt born Son, Warden of the Eaſt-Marches of England 
© towards Scotland, and Thomas Percy Earl of Worceſter, Pro- 
© curators and Protectors of the Commonwealth before 
© our LORD JESUS CHRIST our Supreme judge; Do 
- © fay and affirm, and intend to prove perſonally. with our 
Hands on this inftant Day againſt thee Henry Duke of 
© Lancaſtre, together with thy Accomplices aud Followers; 
© unjuftly calling thy ſelf King of England, without a Title 
of Right, but only by the Treachery and Violence of 
© thy Party: That when thou after thy Baniſhment didft 
enter England, and cameſt to Doncaſtre, thou didſt then 
* ſwear to us upon the Holy Goſpels, then by thee touched 
and kiſſed, that thou wouldeſt in no wiſe claim the King- 
dom or Royal State, but only thy own proper Inheri- 
© tance, and thy Wife's in Exgland; and that Richard, who 
< was then our Lord the King, ſhould reign for the Term 
of his Life, being directed by the good Advice of the 
Lords Spiritual and Temporal : But thou didſt impri- 
© ſon thine and our King in the Tower of London, 
* until he reſigned through Fear of Death, his King- 
© doms of England and France, and renounced all his Righ 
in the foreſa id Kingdoms, and other his Lordſhips md 
Lands beyond the Seas. By Colour of which 
* Refignation and Renunciation, by the Advice p. 83. 
* of thy Adherents, and the publick Cry of the 


* 


Common 


4 thou lived 
in Parliament; and this only upon a preſſing Occaſion, 


62 Taxmazon Unnisx'D; Oc: 
© Common people, brought together to Weſtminſter by th 

© Means, and the T7 of "7 Accomplices, thou nid 
© there crown thy ſelf King of the foreſaid Kingdoms, and 


_ © didftcaule all the Royal Caftles and Lordſhips to be ſeized 


© into thy Hands. Wherefore thou art falſe and perjur'd. 
© ſtem, We ſay and affirm, and do intend to prove, That 
© whereas thou didſt ſwear to us upon the Holy Goſpels, 
© at the ſame Time and Place, that thou wouldft never 
© permit any Tenths to be levy'd of the Clergy, nor Fif- 
© teenths of the Laity, nor any other Taxes to be raiſed 
© in the N of England for the King's Uſe, whilft 

» but by the Conſent of the Three Eftates 


4 for the Defence of the Realm, and not otherwiſe. Thou, 
© on the contrary, in Contempt of thy Oath ſo taken, haft 
© cauſed to be levied very many Tenths and Fifteenths, 
© and other Impoſitions and Taxes, as well of the Clergy 
and Laity, meerly through a Dread they had of thy Royal 
« Majefty. Wherefore thou art falſe and perjur'd. Item, 
© We ſay and affirm, and do intend to prove, That where- 
© as thou didſt ſwear. unto us upon the ſaid Goſpels, at 


© the ſame Time and Place, that our and thy Lord, King 


© Richard, ſhould reign as long as he lived in the Enjoyment 


© of his Royal Prerogatives; thou didft cauſe our and thy 


© Lord King Kicbard, traiterouſly in thy Caftle of Pontfract, 
£ without the Conſent or Judgment of the Lords in the 
© Kingdom, for fifteen Days and Nights a (Wickedneſs not 
© to be heard by Chriftians without Horror) to remain in 
© Hunger, and Thirft, and Cold; and thereby didft kill 
and murder him. Wherefore thou art falſe and perjur'd, 
© Irem, We ſay and affirm, and do intend to prove, That 
* thou at that Time, when Richard our and thy King was fo 
© put to Death in that horrible manner, as is before rela- 
© ted ; thou didft ſeize and uſurp the Kingdom of England, 


© with the Name and Honour of the Kingdom of France, 
- © contrary to thy Oath ; from Edmund Mortimer, Earl of 


© Merch, the then next and. dire& Heir of England and 
© France; who Immediately and Hereditarily after 


_ © the Deceaſe of King Richard, ought to have p. 84. 


© ſucceeded. Wherefore thou art falſe and perju- 

© red. Item, We ſay and affirm, and do intend to prove, as 
© above; That whereas thou didft ſwear at the ſame Place 
and Time, to ſupport and maintain the La us and good Cu- 
ſtoms of the Kingdom of England; and af:erwards, at the 
Time of thy Coronation, didſt again ſwear to keep and pre- 


ſerve them inviolably; thou treacherouſly and againſt the 


Law 
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Law of Exgland, didſt write to thy Fautors in every Coun- 
* ty in England, to chooſe ſuch Ihe for each Parlia- 
* ment, as ſhould be agreeable & thy Pleaſure: So that 
© in thoſe thy Parliaments no Juſtice could be obtain'd a- 
© gainſt thy Will, upon any Complaints; altho' we had 
«© yery often petitioned thee, according to the Conſciences 
60D had given us; for the Truth of which we call 
« GOD to witneſs, and the venerable Fathers Thomas A 
* rundel! Archbiſhop of Canterbury, and Richard Scrope Arch- 
© biſhop of Tork. Wherefore it behoves us to ſeek for Re- 
© medy, before our Lord JESUS CHRIST, by a ftrong 
Hand. Item, We ſay and affirm, and do intend to prove, 
That whereas Edmund Mortimer was taken by Owen Glen - 
* doy in mortal Fight, and cruelly by him held in Priſon 
© and Iron Chains, in thy Cauſe ; whom thou didft proclaim 
© to be taken treacherouſly, and would'ſt not ſuffer him to 


be ranſom'd, either by thy ſelf, or by us his Kinſmen, 


and Friends; whereupon we have lately treated with the 
* ſaid Owew for his Redemption, at our own proper Coft, 
© and forthe Benefit of Peace between thee and him; upon 
© which Account thou didft conſider us as Traitors; and 
© for the future didft ſecretly contrive our Ruin and final 


© Deftruftion. For thele Reaſons we do mortally defy 


© thee, and thy Accomplices, and Adherents, as Traitors, 


and Subverters of the Commonwealth, and Kingdom 


and Invaders, Oppreſſors, and Ufurpers of the Rights of 
© the true and direct Heir of England, and France; and we 
© intend to prove it this Day by the Force of our Arms 
* Almighty GOD affording us his Aſſiſtance, | 

To theſe Articles Foby Harding immediately ſubjoins 


the following Lines. Foraſmuch as many Men 


© have been inerred, and yet ſtonde in grete Er- p. 85. 
© roure and Contraverſy; holding Opinion fro- ; 
© ward, how that Edmonde Erle of Lancaſtre, Leiceſtre, and 
© Derby, was the elder Son of Kyng Henry III. croukebacked, 
unable to have been Kyng, for the which Edward his 
younger Brother was made Kyng by his Aſſent, as ſome 
Men have alleged, by an'untrew Chronicle feyned in the 
© Time of Kyng Richard II. by Fobn of Gaunt Duke of 
* Lancaſtre, to make Beni his Son Kyng, when he ſaw 
* he might not be choſe for Heire appariant to Kyng - 
* chard. So it is, that I Fobn Harding, the Maker of this 
* Booke, herde the Erle of Northumberland, that was ſlain 
at Brambam-Moor, in the Time of Kyng Ben IV. ſaie, 
* how the ſame Kyng Henry, upon St. Marhew Daie, afore 
* he was made Aung, put forth that ſame Chronicle, claim- 
2 88 « ing 
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ing his Title to the Crown by the ſeid Edmonde, upon 

which all the Chronicles of Weſtmynflre, and of all other 
notable Monaſteries, were had in the Council of Weſt- 
mixſtre, and examined among the Lords, and proved well 
by all their Chronicles, that the Kyng Edward was the 
elder Brother, and the ſeid Edmonde the younger Bro- 
ther, and not Croukebacked, nother maymed, but the 
ſeemlieft Perſon of England, except his Brother Edward. 
Wherefore that Chronicle, which Kyng Henry ſo put 
forth, was adnulled and reproved. And thea I herde the 
ſeid Erle ſaie, that the ſeid Kyng Hen y made Kyng Ki- 
chard, under Dureſſe of Priſon, in the Toure of London, 
in fere of his Life, to make a Reſignation of his Right 
to him; and upon tht a Renunciation of his ſeid Right; 
and they were declared in the Counſell: And in the 
Parliament at Weſtmynſtre, on the Morrow of St. Michael 
then next following, what of his Might and his Wilful- 
neſſe, and what by certain Lords aud Strength of the 
Commous, he was crowned againft his Oath made in 
the White Freers at Doncaſire, to the ſeid Erle of Nor- 
thumberland, and other Lords againft the Will and Coun- 
ſell of the ſeid Erle, and of his Son, and of Sir Thomas 
Percy Erle of Worceſter. For which Caule they died after, 
as I knew well; fer that time I was in the Field at 

© Sbrewsbury with Sir Henry Percy, of the Age of Twenty 
© Five Yere, armed, and afore brought up in his Houſe, 
© of Twelve Yere Age. Alſo I herde the ſeid 
p- 86. © Erle of Northumberland ſaie divers times, that 
de herde Duke John of Laycafire, among the 

© Lords in Counſell, and in Parliaments, and in the Com- 
* mon-Houſe among the Knights choſyn for the Commons, 
* aske by Bill, for to have been admytted Heire, appa- 
* raunte to Kyng Richard, conſideryng how the Kyng was 
© like to have no Iſſue of his Body. To the which the 
Lords Spirituell and Temporell, and the Commons, by 
whole Advyſe ſeid, that the Erle of Marche, Roger Mor- 
timere, was his next Heire to the Crown, of full Deſcent 
of Blood, and they wolde have none other; and asked 
a Queſtion upon it, who durſt diſable the Kyng of Iſſue, 
he being young, and able to have Children ? For which, 
© when the Duke of Lancaſire was ſo put by, he and his 
< Counſell feyned, and forged the ſeyde Chronycle, that 
© Edmonde ſhould be the clder Brother, to make his Son 
© Hemy a Title to the Crowne; and wold have had the 
© ſetde Erle of Northumberland, and Sir Thomas Percy his 
* Brother of Counſaile thereof, for cauſe they were deſcen- 
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Boy 0 ary  thorou bf Firſt, 
tiche Doktor is miſtaken, W wen Bog ſays, that 
the- Family” of the 759 a0 not take up Arms for the 
Sake of le Right Helft z fince the abdve- Written Articles 
abunda nil hem that they had the Intexe eſt of the Earl 
'vf Marth Entirely at Heart? and were Pac animated to 
mat Hazardo ous Path opts th y 4 {Soils of of the In- 1 
done to bim, and à fu Coviftion,, that p. 87. 
it became them to venture every. thing, IM 
vrger to procure him! ſuſtide: Secondly, It is from hence 


*evident, that they charge Ben IV: wich a Breach of his 


. 55 th to mec By which he had "obliged "himſelf 
hippo he Right, Fiodgur, or 


h Con dence aof bis due Per- 


Weder an r Coutraſt pleaded, by t Violation of 


which, om the King's part, the Earl of Northumberland and 


his Family thodg ghe them ſelves entirely releafed from all 
manner of Obligitions to him. They declare,, it was ne- 
ver their Intention to teprive Lich of his Crown 3 
75 the contrary, It was their el har 
mints n him in the Throne, and is Dectaſe to 
acre the Title of er Heir : 1510 Henm therefore 
bwl ty of Perjury by uſurping the & 00, and there: 
dle rfeited all er of Right to their Service. Our 
of à Senſe of this their Duty to King Richard, and the Earl 
of "Marth, they oppoſed, as far as they were then. able, 
the Duke of Lancaffre s Cotenation; but fiadiog them- 
ſelves incapable of making any effefual Reſiſtance, it mvſ} 
be acknowleg'd, they ſit Soy with the_reft, and liv'd 
ſome Years u in Obedience 0 f him, as their Kiog ; and if 
the Doctor will have ſt ſo, ſwore to him; tog. But if thi 
was an pnjuſt Oath ; if they themſelves thought it ſo, when 


they took it, (as is "evident from the Articles beforemen- 


tioned) will the Doctor blame them for. not. keeping it? 
He win fay perhaps, they were inexcuſable chen in taking 
it; if they knew ir to de an unrighteous Oath 3, I cannot 
help, that ; j neither will it be worth the -D6Ror's wie 
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"Courts of Juſtice had been ſo | 2 to Pleas 
of that Nature, before Henry 1V's Rei great, Ro- 
couragement had been given far the fr hy: — ahem. 
After the 88 af Eveſbam, when the famous Act (4% He. 
2.) was made for the ann t of the Kingdom, called 
Didum de Nenilwortb; Oo” that are 0 Lawn; i 
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* accordio to Law, and as their true Veaaing or 
75 of Peach, or becauſe they were not 18 Wer. 
elves; f rethey are obliged to keep their 


x withftan ing any Danger of of Death or wee (hm 
. i bel been 8 4. 97. From 7 it ad 
this had been, the common Argument made; uſe. of — 
the great Men in Defence of their Illegal and Diſloyal 
Practices; and Cuſtom had ſo 2 prevail d that 

p. 89. a it had the good Fortune to be thqught 

the and reaſonable; 1 may add, that it conti- 

nueg in e ſame Credit in the eving Reigns, not- 
wit ftanding 
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withſtanding: this Petition of che Commons: Fot as Henry 
IV. in bis Anſwer to it; ſays dothing, which imples a 
Diſapprobation of tha cuſtomary aa we find, 
that in Hey V's Time, thoſt that had affiſted, Sir Tan 
Olde aſt le ou out of Fear of Deat), were diſcharged: And 
laſtly, hy tiiis Plea, Foby; Ne uill, Marquis df Monsacute, 
procured his Pardon from Hang VI. at bis Re ſtor ation, 


Death be had taken King Edward's Part; which Excuſe 
was accepted. Agreeably therefore, with the allowed and 
and approved Mazims of thoſe Times, the Submiſſion 
and Oath of the Pers to Henry IV. bas a fair Pretence 
to a farourable Conſtruction ; ſince it was dune purely to 
ſave their Lives and Fortunes, which otherwiſe muſt have 
deen in imminent Danger. And this I would not be 
thought to: mention, out of any great Reverence or Eſteem 
J haxeifor:ſuch an Apology; but only to ſhew, that thoſe 

Gentlemen did not at nourably, according to the 

Sentĩments ot che Times they lived in, when they took 

an Oath to fenry IV. which at that very Inflant, they 


believed they ought not to ke ep. This was the common 


Error of that Age, inte Whieh, the very Sages. of the 
Law themſelves had fallen; and therefore it is not to be 


. wonder'd at if Noblemen« who! rarely meet wich Caſuiffs, 


that advſſe them againſt their Intereſt) have not more 
Wiſdom | or: Honeſty, than they that make thoſe Vertues 
more particulatiy their Profeſſion. Had they liv'd in 
theſe: Days ef Liaht and Kgowledge, I confeſs, I ſhould 
have foundiiit difficult, to ſay any thing in their Defence; 


for the Doctrines of Qhriftianity are now ſo well under- 


ſtood” that whoever ſſiould venture to maintain the Law- 
fulneſe af duing Evil for the Advancement of any Tem- 
poral End or: Purpoſe, would · draw upon himſelf at leaſt 
the Diſpleaſure of all good Men, and hardly eſcape a pub- 
lick Cenſute. It may perhaps give Offence to the Ho- 
ctor. that I have charged Henry. IV. with a Breach, of his 
original Causralt; and admitted that as a good Reaſon for 
the Peres taking up Arms againſt him: But it , 
there is any ground for the Notion of a Con- p. 90. 
tract between a Prince and his Subjects; it muſh * 
be, when an klected King is on the Tbrone, who owes 
that ligh Dignity entirely to the Choice of the Nobility, 
and the Conſent of the people; and ſuch a one, and no 
better, was this King Henry, whatever may be alledged 
to the contrary. He could not certainly pretend to 2 


2 jufrer 


zor being in. the Service of: Edward IV; for it is aid, he 
came to bis Parliament oxcuſing himſelh, that for, Fear of 
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juſter Title, than his Prodece ſſor King Stepben; who yet 
conſented to an Inſtrument of Government, in which he 
expreſly calls himſelf an Elected King; and therefore the 
Hiſtorians tell us, that Nobert Earl of Glouceſter, and the 
Biſhops too, did Homage to bim conditionally, that he 
would maintain them in their Rights and Privileges; and 
we know very well, that his Violation of them was pre- 
rended as a Reaſon for their Revolt from him afterwards. 
Since therefore the Aſſiſtance given to Henry IV. by the 
Percys (by Virtue of which he was enabled to ſeize the 
Crown) was purely the Effect of that Confidence they re- 
poſed in his Promiſe and Oath, that he would never de- 
throne King Richard, nor put him to Death; I would ſub- 
mit it to the Doctor's Conſideration, whether a Truſt ſo 
notoriouſly broken and abuſed, did not authorize thoſe 
Gentlemen to ſeek for Juftice by Arms and Violence againft 
him ? That Henry IV. hedyts — Honours upon the 
Earl of Northumberland, giving him the Jſle of Man, and 
cConſtituting him Conftable of England, I readily: own 3 
and this he certainly did, that he might the better ſecure 
that Great Family to his Intereſt ; But then I thmk this 
is a Proof, that they were not influenced by any Motives 
of Advantage to themſelves by their ſubſequent. Revolt, 
(as the Doctor calls it) for how proſperous ſoever the 
Event had been, they could not well have promiſed themſelves 
greater Honours and Fortunes than they either actually en- 
yed, or might reaſonably have hoped for from the Boun- 
ty and Fayour of King Henry. Thus I have clearly proved, 
that the Inſurrections againſt Henry IV. were occaſioned 
by a Profeſſion of Fidelity to the Rightful Ti- 
p.. 91. tle; to Kicbard II. whilſt alive, and the Earl of 
: March after that King's Deceaſe; and therefore 
the Authors and Promoters of them are much wrong'd by 
the Doctor, when he ſays, they acted upon quite ent 

Motives. : e WES Prin 
The next Commotions that happen'd in this Reign, were 
thoſe of Archbiſhop Scrop, and the Earl of Nortbumber- 
land; and that theſe were raifed upon the ſame Grounds, 
their publick Declarations ſufficiently teſtify, The Arch- 
biſhop's Articles are extant; in the Preamble of which he 
ſays, in his own Name, and that of all his Adherents, 
Thar baving been bound by their Oaths to King Richard II. 
30 bear Faith and true Allegiance to bim, 4s long as be lived, 
and bis Heirs ſucceeding bim by juſt Title, &c. They there- 
fore, for fear of Perjury, perceiving divers Crimes and 
Enormities to be daily committed agaiaſt 3 
a 24 ä . 5 ft ©, 
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the Laus of the Realm, as alſo againſt the Perſon of King 
Richard, and his Heirs; de, Finſt, declare the Lord Henry. 
of Derby to be a Traitor to King Richard and his Heirs. 
Secondly, They pronounce him Perjur'd and Excommuni- 
cate, for taking Arms againſt King Aicbard, and afterwards 
murderding him. In the Tenth Article they affirm, that 
they take up Arms for the ſake of the Right Heir. Be- 
ſides 5. Harding tells us, That the Lord Percy's Articles 
were drawn up by this Archbiſhop; and another Author, 
(Clement Maydſtone in Mr. Wharton's Anglia Sacra, Vol, 
2.) that liv d at the ſame Time, ſays, That the Reaſons, ; 
for which' that Archbiſhop was beheaded, were, Firſt, 
| Becauſe he adviſed Henry IV. to repent of his Perjury ia 
5 ſwearing. by the Sacrament of CHRIST's Body, That he 
would not rebel agaiùſt Ricbard II. nor conſent to his De- 
poſition; which afcerwards he did. And, Secondiy, The 
ſaid Archbiſhop deſired the Crown might be reſtored to 
the Right Line. Is it not then evident, that this Arch- 
biſhop took up Arms for the Right Heir; and by his 
publick Declarations own'd to the World, that he thought 
| himſelf bound in Honeur and Conſcience ſo to do? And 
may we not then believe, that He and the Pers 
he, were true Penitents, for having contributed to p. 92. 
| the Settlement of Henry IV. upon the Throne? 
It is a great Comfort to the Doctor however, that all 
theſe Lords and Gentlemen, who took up Arms againſt 
Henry IV. bad before ſubmitted to him, and ſworn Alle- 
| giance; for he is only concerned to know, whether it 1 
has not been always the Cuſtom, to ſwear to Kings de | | 
Facto: But if ic has been the Cuffom to take ſuch Oaths, 
he ſhould remember, That it bas been alſo tbe Cuſtom to break 
them ; which the Doctor knows to have happened in the 
| Reigns of King Stephen, and Henry IV. the Two moft 
undoubted Kings de Fatto from the Norman Conqueſt; 
and thus we are reduced at length to this Queſtion, Wbe- 
ther the Doctor, or the cbief Leaders in all the Inſurretions 


againſt Henry IV. are rather to be credited? If we muſt be- - 
z lieve the Doctor, their Revolt was inexcuſable, founded 
| upon no rational Principles, and indeed was no better than : | 


downright Perjury and Rebellion: But it we may take the 

| dying Word of thoſe Gentlemen; they were perſuaded that 

the Oath they had taken to Henry IV. did not bind them; 
| and that they were obliged in Conſcience to force him from 
the Throne, ſor the ſake of the Right Heir. Now | 
| the Doct or may call theſe unjuſt Pretenſions, as p., 93. 
| long as he pleaſes; provided he will but allow, that . 
ö 55 | 
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it is true in Fat; that they made uſe of ſuch, 8nd no ather ; 
which he will never be able to diſprove. And then I think I 
may appeal to the moſt byaſs'd: Friend to the Doctor's 


Cuuſe, Whether ſo many Gentlemen of the firſt Quality 


and Fortune in England, could openly and avowedly have 


- ventured their Lives fora Perſon out of Poſſeſſion; had it 


been then a known and undoubted Part of the:Conftitu- 


tion, that whoever was in Poſſeſſion of be Crown, was 4 


Rigbtfal. and Lewful Ring. Had this been the received 


Doctrine of thoſe times, it is wonderful ſtrange, we ſhould 


meet with no manner of Notice of it in any: of our Hi- 
ftories ; I would now only beg Leave of my Reader, to ſet 
before him a ſhort View of the Comforts and Blefhngs, 
which attended the Doctor's Conſtitution, in this Reign of 
a King de Fadto. Henry IV. had no ſboner taken Poſſeſſion 
of chE Kingdom, but he was in Danger of loſing it by a 
formidable Conſpiracy ; It is true, he had che good Fortune 
ſpeedily to ſuppreſs it, and make an Example of its Au- 
thors and Contrivers: But freſh Troubles and Rebellions 
ſtill followed one another for many Years of his Reign; 
and that evil Spirit of Reſiſtance continued to animate the 
Welſb againſt him, to the laft Period of his Life. Mr. Fox 


tells us, The Time of bis Reigu was far from being quiet, but 


full of Trouble, of Blood, and Miſery: (Adds and Mar. Vol. 1. 
p. 590.) Such was their Deſire of King Richard again, in 
the Reign of this King, that many Years after, he was ru- 
mour'd to be alive; for which divers were executed. 


For the Space of Six or Sefen Years together, almoſt no 


Year paſſcd, without ſome Conſpiracy againft 


p. 94. the King, Cc. And Holinſhead confeſſes, he re- 


ſign'd in great Perplexity, and little Pleaſure. 
Theſe certainly are admirable Proofs of the great Submiſ- 


ſion and Obedience, which was then paid to the Doctor's 


Conſtitution; and no doubt, the Tranquility of this King's 
Reign will never be denied for the future, to be a lively 
Inſtance of the Authority of à King de Facto. The Au- 


| thor concludes theſe Remarks upon Henry IV's Reign, 


with the following Reflexion of Sir Valter Raleigh. (In bu 
Preface before bis Hiſtory of the World.) Henry IV. whoſe 
Title was weak, and his obtaining ibe Crown traiterous; who 


brite Fatth with the Lords at bis Landing, proteſt ing m intend 


only ibe Recovery of bis proper Inbericance ; brake Faith with 
Richard wp wed ; and with all the Kingdom in Parliament; 
to whom be ſwore, that the Depoſed King ſhould live: Afier 
be had enjoyed this Realm ſome few Tears; and in that Time 
bad been jes upon on all Sides by bis Subjects, and neuer roo 
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A N whom by bis own” Praflice'be ſuppoſed, 
left no eſs powerleſs thay tbe Sugceſſion of 1be 
252 . by entailing the ſame on bis own Iſſues ' 
b takin And ous of Doubt, bumane Reaſon could bave- 

eel mo 0tber wiſe! but bar "theſe cantiou/ Proviſions of the 
rn by" tbe Valour and final Vitories of bis Son 

bad buried'the Hoyes of ey 1 under tbe 

Deſpair of all Re- c un Recovery. ' 1 ſay, that bamane 
Reaſon might fo bave jnilged, were not ibis Paſſage” of Caſau- 
bon e; 3 A Du, an Hour, 4 Moment is enough to over- 


Mont 


turm tbe . that ſeem 10 have been fontded: end rooted in 
. ] hovinbes ares Hemy Vis Reign, ta 


whom, the DoQor-is* poficive, the whole Kingdom, ſub- 


mitted : The Eart of March bimſeif A roars reſigning up bi 


—— Crown, voii bout making the leaft Aitenupt for be 
— — ir. But the Doctor hou have kw that 
were not brongut under this King's Obedience 2 
in ** Third Year uf is! eign; whole urigina! 


| _— againſt- himwas/upon' ene acchunt of his p- 56. 


itle, as 4 have ſhewii at large. Asd we are 
ſare-hkewile, that the Eati of Marcb was engaged ia 2 
Conſpiracy in this Reign, in order to Depoſe King Henry, 
and iſet the Crown upon lis'own Head : That for chis Pur- 
poſe he had agreed with his Brother-in-Law the Earl of 
Cambridge, to go wich him into Wales; where they inten- 
ded to proclaim Harry of Lancaftie Vſurper of England. 
And rhe "Cart of Cambrijige d-Clar=s, that the Earl of March 
had told him, that all bis Confeſſors pus bim in Penance to 
claim that, they called bis Right, Belides, we find this ſaid 
Earl patdoned by Hemy V, for the Share he had in this 
Conſpiracy z which proves, the Doctor has ſtrain'd a Point 
ia Hiſtory, when he would perſuade us, that Earl never 
laid any Claim to the Crown. Afterwards, cis true, he 
gare Henry V, all imaginable Aſſurances of his entire 


_ Submiſſion ; upoa which he was immediately employed by 


that Prince in the higheſt Offices of Truſt and Honour; 
and thoſe he 2 with great Fidelity, to the Time of 


his Death; which h n'd in the Third Year of Henry VI. 


Duriog thic byace's . the barl of March had 
| made 


w 
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made this Weiden. 1 agree with the Hector, Hen V 
Title 52 e oungdatgon : For 4a, whomſcever, the Rig u 
Heir all think. fis {ro ſwear Allegiqaice, and perform bd Ser 
vices of 4 dutiful Subject, I ſhall makeno,Queftion, but every . 
private and inferior Perſon may very lawfolly do the fame. 
take likewiſe to have heen the Caſe of the Peo- + 


For the Duke of Tot (who had the beRPretenſion by Blood 
to the Crows). haying bound himſelf hy repeated Oaths 
and Obligations, to pay Obedience to him, às bis Lawful 
Prince; Who could reaſonably ba à Nonjuror, after uch an 
Example? In. this eſpect there ſurs the Dod or myſt do me 
the Juſtice to acknowledge, I yield him up a Point, which 


be (ſeems to haye very much at Heart. I allow it to be. 


true, that Richard Duke of Tel, and his Son. (aſterward 
King Edward IV.) were under ther fttitteſt Ties and En- 
gagements of Fidelity to Heniy VI.; theſe are Matters af 
Fact too evident to be conteſted; But then the. 

p. 96. Doctor maſt confeſs, that Heney V. and VI. were 

| Kings. dei Jure, as well as de Fadto; i. e. they had a 
Right to the Subjects Allegiance by à different Title, than 
that of Poſſeſſion ʒ aud conſequentiy they are not Kings for 
the Doctor's Purpoſe; for the Qneſtion is not, whether 
Princes do not become Lau ful hy the Ceſſion of the Legal 
Heir; this is gfanted, and allowed by his Adverfaries ; but 
whether the bart Puſſeſſion of the Grawn, excluſively of all 
other Conſiderations, can convey s Right to Allegiance ? 


Thus we ſee the Doctor has given up Two of his Kings de 
Facto, which at other Times he ſeemb to be very fond of, 


as maid Supporters of his Imaginary Conſtitution. But 
whatever the Doctor may loſe in this Point, h: doubts not 
to gain in another; for from hence he thinks it plain and 
undeniable, that Edward IV. and bis Parliament were to 
blame in calling &enry V, and VI. Kings indeed, and not of 
Right ; as if this was the firſt time this Diſtinction had 


been ever uſed; whereas the Judgment given by the Houſe 


of Peers in the Appeal of Ricbard Duke of Tort, was mani- 
feſtly grounded upon it ; For certainly they would never 
declare the Right of the latter to be indefeaſible, had they 
believed Henn VI. to be King de ure. But how could 
they think it reaſonable, the Doctor will ſay, to give ſuch 
a Sentence; conſidering the Houle ol Tork had freely par- 
ted with their Right. by ſeveral ſolemn Oaths and Engage : 
ments? Could the not renounce their Pretenſions to the 
Crown, if they had pleaſed ? and was not this effectuall7 


done by their ſwearing Allegiance ſo gften to Henry VI 4 


| Tazason, Unyasx'p, Ce. 73. 
1 E 
Ianſwer; The Honſe of Peers, to whoſe Arbitration this 


Matter was e was of another Mind; for after a 
full Hearing o 


ele Ade nt Fo could be made 2- 
gainſt the Duke gf Tob's Title, (among which his repeated 
Oaths of Homage and Fealty had been carefully and warms . 
ly urged) it was. concluded and agreed by all the Lords, 
That the Title of the: ſeid Duke of York could not be defeated, 
It is evident therefore, in the Opinion of that ſupreme 
Court of Judicature, That the Duke of Tork was flill-at, 
liberty (notwithſtanding the Oaths he had taken) to la 


Claim ta the Crown; and they thought chemſelves bound 


in Juſtice to adjudge it to him. During the Tine 
that the Duke of Tork, who had the Hereditary p. 97. 
Right, kept his Oath, and paid Allegiance himn- a 
ſelf to King Henry, I ſee no Reaſon, why the Subjects might. 
not La wfully ſwear and perform Allegiance alſo ; But when 


the ſaid Duke claim'd the Crown as his Right of Inberi- 


tance ; then it began to be a Queſtion, Whether the Sub- 
jects were bound te pay Allegiance to the Lawful Heir, or 
to the Xing in Paſſaſſion, to whom they had hitherto paid 
it. The ficft Article obje&ed. againſt the Doctot's Claim 
was, That the Lords ſhould call to remembrance the Oaths, 
they had made to King enn; to which the Sum of the 
Duke's Anſwer was, Tbar no Oath oughy 10 be performed, 
when it leadetb 10 the Suppreſſion of Truth and Fuſtice ; and 


he undertcok to ſhew clearly, before any Judge ſpiritual,” 
That the Lords were bound to aſſiſt bim in Truth and Fuſlice, 


not withſt andiug any Oath of Feaute or otber by bim or them 
before made. (Rot. Parl. 39 Hen. 6. n. 14) The Oaths of 


. the Lords made to King Henry might be excuſable, Ly their 


Ignorance of the Facts neceſſary to clear the Right of the 
Lawful Heir; by his not Claiming; and by his ſwearing 
Fealty to the King in Poſſeſſion: But when the Claim was 
made publickly, and the Duke's Right to the Crown was 
evidently prov'd before the Lords; then it was plain, that 
their Oaths to King Henry being againſt evident Right, 
could not have any Obligation; for it was a known 
Rule in the ſpiritual Law, Thar an Oath was not inſtituted 
to be 4 Bond of Iniquity ; And in that very Age theſe Rules 


were inſerted in the Decretals, (Decretal. Greg. 9. lib. 2. 
tit. 24-C. 19, 22.) That an Oath, taken in prejudice of a 


ſuperior Right, was not valid; andithat an Oath due to ne, 
but made to another, was unlawful; and was to be performed 
to bim, to whom it was due. Thus by the Canon Law the 
Oaths of the Lords were obligatory. And as to the Duke's 


Oath of Fealty to King Heng, according to the ſame Ca- 
i 
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non La w, then univerfilly Receiv'd, and the common Opi- 
nion of Divines, He inis ht be releas'd from it, if it was 
taken hy him + ſerve his Eſtate, Liberty, and Liſe - 
*Tis in vain to make a Diſpute about Force,” or Dureſs / 
*Tis Notorious from the Stare of that Time; that if the 
Duke had claim'd the Crown, or borne the Royal 
* 8. Arms, or refus d to ſwear Fealty'to King Henry, 
de had expos d himſelf and Family to inevitable 
Defrruction: To that Objection he anſwereth thus himſelf” 
1 > the Lords ; Thar be 1 for the Time from purſu- 
in of bit Right and Tile, for Caufes not 'witkrown 10 all ibi 
Realm; The Danger of doing it was notorious to all Men, 
Wherefore as his 'Sikence was no Ceſhon of his Right; 
| becauſe there was a' ſufficient Cauſe of Silence: So his 
Oath of Fealty was no indiſpenſible Renunciation of it, 
according to the received Law and Doctrine of thoſe - 
Times; becauſe it was extorted by unjuſt Terror, and 
made by him pro vits © rebus ſervandis. King Henry could 
acquireno Right „E it, becauſe his Requiring of 
it was Injuftice and Uſurpation: And as to the Duke, tho? 
. | he ought not to have taken it, to gain or'ſave the Warldz 
ö yet when it was taken, the ſpirimua} Litw relev bin 7 
And the Pope actually granted him 2 Diſpenſumon, which 


ic was then thought a ſafficient Abſolution!” I am far from 
1 allowing the Pope any Power of diſpenſing with Oaths, 
1 or juſtify ing the eaſj Relaxation of them by corrupt Caſui- 
ftry : But if we will judge of the Actions of Princes in 
Ages paſt, and examine the Validity of them, we muſt 
confider the Laws, Uſages, and Dottrines then Receiv'd, 
and judge accordingly. Mankind ia all Ages hath had an 
Horror of Violence, and Uſurpation, 25 defiruſtive of Sq- 
eiety; and hath agreed to render the Effects of them null 
and invalid. Not Princes only, but all other forts of 
Men, have always thought themſelves free from the Ob- 
ligations of Promiſes and Oaths, attended with enormous 
Leſon, and extorted by Fear of loſing Eftate, Liberty, and 
Life; and great Writers upon the Law of Nature(Puffend. 
die jur. Nat. lib. 4. c. 2. ſ. 8.) do plainly affitm the Nullity 
of ſach Oaths. In ſhort. if the Duke of YorF's Oath had 
2 then been try'd in any ſpiritual Court, as he de- 


mm p. 99. firdit might be; he would no doubt have been 
ab aäläagcquitted of it. The high Court of Lords Spiri- 
| tual and Temporal, his and their own Oaths notwithftan- 
| ding, adjudg'd that his Title could not be defeated ; and 
this was the general Opinion of the Nation in thoſe Times, 
tha: rhe Houſe of Tort had an indubitable Right; m__ 

Y . Jachs 
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Oaths co the Hauſe of Larraſter not withſtanding - If aſter 
all, the Doctor v ill per ſiſt — eo Richard Duke 
of Tor and his Son were indiſpenſably obliged by their 
Oaths to Arum VI, and could dot poſſibly be diſcharged 
from them by any Authority; in the Kingdom or aut? 
This may be true, aud yet the Award of the Peers 
be conſiſtent with the Rules of Juſtice ard: Equity z; ſor 
they do not pretend to determine, mbar was fit for gbaſe 
Princes to de in Conſcience; but bat tbey were bound 10 by | 
_ the Lams of ibeir Country, of which they were the proper qudges; 
and chrreſore whoever arraigas their Proceedings iu this 
reſpe&, does in Effect ſet up his on Private Judgment, 
againſt the Publick Senſe of the Nation; which n Modeſty 
ſhould be allowed to underſſ aud, wbat tbe Conſtitution was in 
their own Times,. better than we cin 4s this Diſt auce; and in 
Charity we oughs 10 believe, that they acted agreeably to it. 
(View p. 7.) This I take to be the true State ot the Caſe. 
The Duke might ha ve ſtill continued a Subject, had he 
thought fit; and would his Ambition have ſuffer'd him to 
be fo contented io that Condition: But how could the Peers 
help it, if the Duke of Tork would not be ſat isfied without 
his Right? All that became them, was to conſider impar- 
tlally the Matter referred to them: And ſince at length 
they came to this Reſolution, that he was ſtill at Liberty 4 
to claim the Kingdom, and ought to be put in Poſſeſſion 
of it; who will preſume to ſay, it was Arbitrary and Ille- 
gal? If a private Subject ſwears to one, who has wrongfully 
diſſeized bim of his Eftate, that he will never attempt 
the Recovety of it; the Law will put him in Poſſeſſion, if 
he apphes to it, notwithftanding his Oath, which Religi- 
on perbaps, would oblige bim to perform. And thus it is 
| in many other Caſes. if a Man loſes a Sum of | Money 48 
j Play, beyond what the Act of Parliament allows ; and ob- 
a liges himſelf by Oath to pay it; this may be a 
; juſt Debt in Conſcience tho' the Law will not p. 100. 
force him to diſcharge it. In which Inſtance the 
a La does not pretend to annull his Oath; but only with- 
f 
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draws its aſſiſtance from the Party, to whem ic was made, 
as unworthy of Countenance. And if the Law takes ſo 
much care of the Rights of Private Perſons, that they have 
| not Power to alienate their Properties, by any Oaths or 
Cotveyances, contrary to cuftomary Methods, and pre- 
| ſcribed Forms; certainly we are bound to believe, that the 
| Titles of Princes and Heirs 10 tbe Crown, are at leaſt as ſiroup'y 
| guarded againſt any Injuries, which may be donerbem, even with 
their own Conſent. So that the Judgment of the "—_ - 
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Lords in this Caſe ſeems plainly to reft upon this Bottom 3 
Thar the Oaths taken by Richard Duke of Tork, did not 
amouat to a Reſignation; neither could that <ul — | 


and Validly performed, without a due Obſervation of the 


Form and Manner, requiſite to be obſerved upon ſuch an 
Occafion. It may now (continues the Autbor) be demanded, 
how it is then poſſible for a Right Heir to the Crown to 
reſign his Title, if the Oaths and Submiſſions of Richard 
Duke of York, were not ſufficient for that Purpoſe, I an- 


* ſwer, That a Legal and Effectual Reſignation can only be 


made before, and with the Concurrence of the Three E- 
ftates of the Realm; which evidently appears from the 
Proceedings in this very Caſe of Richard Duke of Tork. For 


tho' the Lords would not allow, what he had done, to be 


of Force to invalidate his Title; they were ſenſible it was 
then in his Power to do it effectually, in the Preſence, and 
with the Approbation of both Houſes of Parliament. 
And therefore, tho' they had declared his Title could not 
be defeated, yet they thought it adviſeable for the Peace 
of the Kingdom, that he ſhould conſent, that Henn VI. 
ſhould remain in the Throne for his Life; which being agreed 
to, and publickiy ratified in open Parliament: Then, and 
then only, could Richard Duke of York be ſaid to have made 


a ſufficient and complete Reſignation. And left it ſhould 
de ſuſpetted I have here deliver'd a ſingular Opinion deſti- 


tute of all manner of Authority; I hope the following 


| Paſſage out of my Lord Chief Juftice Hale's MS. #iftory 


of the Pleas of the Crown (Vol. 1. cap. 9.) will 
p. 101. acquit me in this Point, A King (ſays be) bat 
by Conſent of Parliament takes anotber in Conſor- 


tium Imperii, remains 4 King within tbe 25tb of Edward III. 
We never bad any Inſt ance ibereof in this Kingdom, but in haz 


of Henry II, who took bis Son into 4 kind of ſubordinate Re- 
gdlity; Jo ibat there was Rex Pater, and Rex Filius. But 
it is to be obſerved, that Henry II. did not diveſt bimfelf of 
the Sovereignty, as ſome bave thought ; but reſerv'd to bimſelf 


| the Liege, Homage, and Allegiance of bis Subjects, yea and of 


bis Son aiſo: And altbough bis Son were 4 King, yet be was 4 
King but ſubordinate 10 bis Father; and therefore, although 
he mighr be in ſome reſpeQs a King, in relation to the Subjects, 
tbat their Conſpiring bit Death might be Treaſon ; yet be was 
bur a Subject in — to bis Father; and bis Attempt to eject 
bis Father from bis Xingdom, was Treaſon. But this Commu- 
nication of Sovereigniy by the King, could not be done without 
Conſent of Parliament: For as a King cannot wholly reſign 


Parliament ; 


or diſmiſs bimſelf of bis Kingly, Ogfice, without Conſent of 
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Parliament ; ſo neither could be, without ſuch Conſem, divide be 
Sovereigmy. It was a wiſe Expreſſion of Queen Elizabeth, when 
ſhe was urged-to marry 3 ſbe reph'd She was married io ber King- 
dom; there 5s 4 ſacred Bond between the King and bs Kingdom, 
tbat cannot be diſſolved without the free and mutual Conſent of 
both in Parliament. In foreign Kingdoms there bave been In- 
ſtances of voluntary Ceſſions or Refignations, which poſſibly may 
be warranted by their ſeveral Conſtitutions; but by 1be Laws of 
England rhe King cannot reſigu bis Sovereignty, without bis free 
- Conſens, and ibe Conſem of Parliamem. The Reſignations thas 
were made by Edward II, and Richard II, were extorted by 
Force, Violence, and Oppreſſion, to give a Countenance to thoſe 
'Uſurpations, that ſucceeded them ; and were Ad "of bigh Diſ- 
— and Injuſtice, and not to be mention d without Dete- 

anion. | | | E 

It muſt be confeſſed, that my Lord Chief Juſtice Tpeaks 
only of the Reſignation of a King, not of the Right Heir, 
who is not in Poſſeſſion; but ſurely the People of Exglmd 
have an Intereſt in the Right Heir, as well as in the King; 
and have been ſworn to one, as well as the other; and 
therefore it behoves them to be well aſſured, that 
RNeſignations made by ſuch Heirs, are entirely free p. 102. 


* 


and voluntary ; which cannot be done to general Sa- © © 
tisfaction, but in open Parliament. Beſides, if 'Oathsſhould 
be allowed as ſufficient to convey a Right to whom they are 
taken; it could not be doubted, but Kings might part with 
their Crowns out of Parliament, as well as the Doctor be- 
lie ves the Duke of Tort did with his Hereditary Tue. S0 
chat all things duly confider'd, I may venture to ſay, That 
no Kingdom of the World has declared itſelf more clearly 
and expreſly in Favour of the Righrfal Heir out f Poſſeſſion, 
and conſequently againft the Authority of a. King de Fade, 
than our own has done in the particular Caſe now-before 
us: For here we find Judgment given againſt a Family, that 
nad been in Poſſeſſion of the Throne near Sixty Vears; that 
had been frequently and ſolemnly owned and'recognized by 
the Submiſhons and Oaths of all the great Nobility, and e- 
ven of thoſe very Perſons, who afterwards laid Claim to 
the Crown : From whence the Inference is very plain and 
obvious; that by the Conſtitution of England, the Ripbrful 
Heir cannot deſtroy bis Title by any Oaths of Homage or Allegi- 
ance ; but be is ſtill at Liberty to revive bis Claim, when be 
thinks convenient; which can never be entirely extinguiſhed, bur 
by bis free and expreſs Renunciation in open Parliament. The 
Doctor ſays indeed, that this was a partial Declaration of 
the Houſe of Lords; King Bent being then à Priſoner, and 


the 
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the, Dyke of ert, by a late Villwy, abſolute Maſter. of the 
Parliament. But our preſent Diſpute is about che. Validity 
aad Obligation of this Judgment; not the Means, by which 
it was obcain'd; which might be unrighteous and unjuſtifia- 
ble, and yet the Acts effetied by them, of gooit Aut hori- 
ty; for otherwiſe Magna Charta itſelf muſt be tejetied, as 
Null and. Void; tiace it was moſt certainly exturted by 
Arms and Violence. It is enough to our purpoſe, That 
this Judgment was given in a full Houſe of Peers; That 
King Henry's Friends were not only at Liber, bud were 
earneſtly. deſired by the Chancc dor to ohject every thing, 
that might de proper for the Forryfying of his Tide; 
That this judgment was the Foundation of the Agreement 
between Henry VI, and Ricbard Duke of Tork, wiichi was 
aaſſented to by both Houſes, and confirmed by 

p- 103. King Hemy himſelf. And laſtly, it ought to be 
cCouonſidered, that this Judgment was nevet reter- 
ſed ot cen ſured as Unjuſt ot Illegal; but has always been 
efteemed as a Rule for future Proceedings. if the like Cafe 
ſhould ever happen. Some of our Chronicles, (Halls Chron. 
and Holinſhead from bim.) it is true, give us ſuch a Hiftory 
of the Duke of Tork's Behavibur in this Parliament, that 
one would really think, that King Berry was a Pritoner, 
during the whole Seſſion; or never appeared, or had any 
thing to do in it: for they tell us, that the Duke of York 
placed himſelf in the Royal Throne, at the Opening of the 
Parliament; and made a long Speech to the Peers, with all 
the Air and Authority of a King; but ſurely the Records 
are more ſafely to be rely'd upon, which repreſent Matters 
quite otherwiſe. There we find, that the Parliament be- 
gan their Seſſion in King Henry's Preſence, who was ſeated 
in his Throne, in the Painted Chamber of his Palace at 
Weilminſtcr. And ſome Days after, the Claim of the 
Duke of Terk was preſented to the Lord Chancellor, not by 
the Duke himfelf, but by his Caunſel; who alſo returned 
an Anſwer to the Arguments urged in Favour of Henrys 
Title, All that U ſhall now add, is only this; That by Vic- 


tue of this Judgment, Edward Earl of March claimed the 


Crown, upon the Duke of Turks Deceaſe; and ſoon after 


obtained Poſſeſſion of it; and then his Father's Words were 


remarkably. verified: That 1bmigh Right for « Time may reſt, 
and be pus to ſilence ; yet it rotteih not, nor ſball not periſh. (Rot. 
Parl. 39. Hen. VI. N. 16. + SINCE UN) 

I have now finiſhed my Examination of the Doctor's Lift 
of Kings de Fadto, from the Conqueſt to Richard III. and 
I perſuade my ſelſ, have made it at leaſt TIE 
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tte Dodor's Principles. Surelytif there ever was Oc 
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were eaſſ to prove this by many In 


5 Correſpondebęs with the Holy Seg. 


en 
to al, that ſoould t the Duke of Lancaſtre againſt Ri 
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moſt of them had. not a better Title, than he is willing, x 
ſhould believe: However, I think 1 have . that the 
Obedience, which was paid 10 them, uld not be 1 of 
Fin | Setter was Oeahen rio 
them, it was in this Caſe of King Hen VI, when bis Friends 
were carneftly defired by him, to think of every. 
thing, that might be, proper to defend his Right p. 104. 
againſt the Claim of Richard Duke of Tork: But | 


. 


among the Arguments urged for his Defence, it is evidet 


the Doctor's weighty. Reaſons, were gither never. though 
of, or elſe were over- ruled; which could never eaſily have 
happen d, bad they then been locked upon as any Part of 


- 


Fs 
LOC 


our Conſtitution, or even as conſiſtent with it. I myft. 15 


ſies in thoſe Times; and e Ber de 1 
gnces; but! | 

bery chat, c 

Fallt, 


it a Part of. his Title, that e Was cophrw 


Troubles of Richard II. of which he himſelf was .. 
a Witneſs, (M5. Bibl. HARLET, 68, c. 23. fol.) ſays, Arch- 


_ biſhop Arundel procured a Bull from the Pope, which he open 
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card II. The Three Hemys of the Houſe of Lancaſtre 
thought it no {mall Advantage to their Cauſe, that they 
Had gain'd the Popes for their Friends. At laſt, indeed, 
bis Holineſs, by a ftrange piece of Ingtatitude, is ſaid 
F far to have abandon'd King Henry VI. as to have ab- 
ſolv'd Ricbard Duke of Tork, from all his Oaths to him; 
a Circumſtance very worthy of the Doctor's Notice; be- 
cauſe he expects from bis Adverſaries, that they ſhould 
prove, the Popes bad ever put in Practice their pretended Power of 
Abſolving 333 jr Allegiance. Laftly, The De- 
votion of Henry VII. tothe See of Rome, and how much 
he depended upon the Pope s Confirmation of his Title, 
nate Matters of Fact ſufficientiy known. In the Beginning 
of his Reign a Bull is diſpatched into England, in order 
to ſecure him on the Throne; which he thought of ſuch 
Con ſequence, that the Archbiſhop of Canterbury was obliged 
to ſend his Mandates to all the Biſhops, to enter the Con- 
tents of it in their Regiſters. In the 13th Lear of his 
Reign this Bull was renewed; and a freſh Confirmation 
of his Title granted by Pope Alexander VI. under Pain of 
Excommunication to ſuch, as ſhould, create Troubles to 
his Government. And therefore all our Hiſtorians have 
taken care to aſſure us, that Hemy VII. put a great deal 
of Confidence in theſe Bulls. The Truth is, none of our 
Princes bave been ſo kind to Popes, as thoſe that have had 
the weakeft Titles ; becauſe they found it their Intereft 
to purchaſe the Favour and Protection of the Papal See 
by large and unreaſonable Grants and Conceſſions, Thus 
Keing Stephen, to gratify the Pope for his Indul- 
p. 106. gence in confirming his Title, ſuffers his Legate 
to exerciſe a Degree of Authority in England, 
which was never before endured ; and our Author tells 
us that Appeals to Rome firft took their Riſe from bis Reign. 
| Henry TV. being under the ſame Neceſſity of courting the 
= | Pope's Aſſiſtance, to ſupport him in his unjuſt Poſſeſſion 
of the Throne; was not wanting in his Compliments to 
him: Therefore in the Beginning of his Reign he pro- 
cured himſelf a Power to moderate or repeal the Statute 
„ of Proviſors ; and the firſt Act of Parliament for burning of 
| Hereticks, has been always thought to be the Effect of his 
= Gratitude to the Holy See. Neither was Henry VII. leſs | 
forward in dutiful Returns to his great Benefactor. And 
it muſt be confeſſed, upon all thoſe Interruptions of the | 
Succeiſion, the Church of Rome ſo well found her Account, | 
that ſhe never failed to encourage them, as the propereſt 
| Occaſions of making her . 
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and therefore in that reſpect, as well as in relation to the 
diſadvantageous Bargains they were uſually forced to make. 


with Potent Peers, in order to engage them in their Inte- 


reſt: Mr. P:ynn had reaſon to make this Reflexion, (in his 
Preface to Sir Rob. Cott on's Abridgment of the Records, 
Sett- 14.) That K ings created and ſet up meerly by Parliaments, 
and their own Power in them, without axy True Hereditary Ti- 


_ tle, bave ſeldom anſwered the Lords and Commons Expectations 


in ibe Preſervation of their juſt Laws and Liberties, and An- 
ſwers to tbeir Petitions. As a Proof of which, I ſhall only 
take Notice of one particular Inftance, among the many of 
this Nature, which the Reigns of Henry IV, and VII. fur- 
niſh us with. Thoſe that are acquainted with the Hiftories 


of thoſe Princes, know very well, that Henry IV. | 
had never any occaſion to try his Fortune in Battle p. 107. 
againſt King Richard II; and therefore could not 


with Juftice pretend to owe his Crown to his Sword; but in- 
deed to the general Piſguſt, which the Subjects of that un- 
fortunate Prince had taken againſt him, which naturally pro- 
duced a Deſertion. However, he had the Confidence in o- 
pen Parliament to pretend a Right to the Iſſe of Man by 
Conqueſt ; and by Virtue thereof he gave it to the Earl of 
Northumberland. Whereas indeed the Conqueſt was no otherwiſe, 
tban that Sir William Scroop was taken by bim at Briſtow, and 
bebeaded by 1boſe, which were of the Pars of thu King, wbile be 
was Duke of Lancaftre, and made bis ay to the Crown. But 


it is not ſo much a Wonder, to ſee bim give it as a Territory acqui- 


red by Conqueſt ; if withal it be remember d, that he bad purpo- 
ſed to bave challenged the Crowns of England and Ireland by 4 
Title of the Sword, and not by Inberitznce. But be was diſſuaded 


from tbat Claim by Sir William Thirning, Chief Fuſtice of ibe 


Common Pleas ! and rbence it was, that to give ſome Satisfa@i- 
on to the Parliament, that doubted it, be made a publick Proteſt a- 
tion, that he would not that any Man ſhould think, that by 
way of Conqueſt he would diſinherit any Nian of his Heri- 
tage, Franchiſe, er other Rights, Cc. I have repreſented 
this Matter in Mr. Selden's own Words, from whence it ap- 
pear'd how ſafe the Liberties of England were like to be in 
his Hands after ſo early an Attempt againft them. But 
Henry VII had either more Reſolution, or better Fortune; 
for tho* he ow d his Succeſs againſt King Richard to a Pro- 
miſe (Bacon's Life of Hen. VII. 22g. 2. Ed. Eng. Fol.) he had 
made befare he invaded the Kingdom, of marrying the Prin- 
cels Elizabeth 3 yet he always made uſe of his Title by the 
Sword, and preferr'd it before all others: And the Truth 


is, it might be eaſily proved that he govern'd more like a 


Conqueror, 
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Conqueror, than a Prince, that deſired to be thought 
a Friend to the Conſtitution. . 
The Doctor having endeavoured to ſhew, that the Sub- 
jets always believ'd their Allegiance to be due to every 
Prince upon the Throne, without regard to Birth or any 
previous Title; in the next place he undertakes, to prove 
that Kings de ure themſelves have freely decla- 
p. 108, red themſelves of the ſame Opinion. Let us 
| obſerve, from whence the Doctor draws this 
Diſcovery. He ſays, the Tear-Bgoks clearly ſhew, thas upon 
the Death or Demiſe of any King of England, (by whoſe Autbo- 
rity, and in whoſe Name the Laws are adminiſtred) all Actions, 
Suits, &c. which were depending in avy of the King's Courts, 
were diſcontinued, and the Parties put off; ſo that the Plain- 
ziffs were compelicd to begin their Adions again, until the iſt 
of Edward VI. chap. 7. provided 4 Rem2dy. Thus it was 
after the Death of Edward LV. in tbe Courts of Edward V. 
Thus in the Courts of Edw. IV. after the Diſpoſſeſſion of 
Hen. VI; and ſo it was likewije after tbe Death of Richard 
III. in tbe firft Tear of Henry VII. From which Inftances 
the Doctor obſerves, that Edward IV's, and Henry VII's 
Fudges allowing, ibat all the Actions and Snits depending in 
#be Keigns of Hen. VI. aud Richard III. were diſcontinued 
by their Death or Demiſe, they likewiſe acknowledged 
thereby the Authority of thoſe two _ by which, and 


. In whoſe Name the Laws bad been adminiſired in their re- 
ſpective Reigns ; On which Argument the Doctor inſiſts 
as much to his Purpoſe. But I think this a ſtrange and 
very unaccountable Way of Reaſoning. For how can it 
be any Proof of the Authority of a King de Facto, when alive; 
becauſe it ceaſes, when he is dead? My Lord Chief 
Juſtice Coke has given a plain Reaſon, why Diſcontinuance 
of Proceſs and Law-· Suits was unavoidable in thoſe Times, 
upon the Death or Demiſe of every King; and that is, 
becauſe all their Commiſſions expire with themſelves; and 
conſequently the Courts of Judicature were deſtitute of 
Judges to preſide over them; and proper Offi- 
pP. 109. cers were wanting, upon whom the Execution 
| of all Writs and Orders. depends: So that the 
Doctor's Argument is plainly this; Henry VI. had as little 
Power in fome Caſes, as his Predeceſſors; therefore he 
had as much as they, in all ather reſpe&s : Or thus 3 Henry 
VI. could not raiſe Taxes without a Parliament, no more 
than King Edward III; therefore he was as Lawful a Prince 
as he, Surely one muſt have great Partiality for the 
Doctor, to approve of ſuch Reaſoning. Had the _ 5 
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deed been quite otherwiſe, upon Henry VI's Demiſe; had 


the Law- Courts been open; and Proceſſes been continued; 


it might truly then have been affirmed, that his Commil- 
ſions had a greater Force and Virtue, than any of thoſe 
of his Predeceſſors; and this, might have been admitted 
as a Proof that Zdward IV. did really own his Authority: 
But as the Poctor has managed his Argument, it is evi- 
dently to the Diſadvantage of his Cauſe; for were it 
true, that he is a Lawful King, upon whoſe Death or De- 
miſe all Precefſes are diſcontinued in the Courts of Ju- 


| ice; then it would he impoſſible there ſhould be any Uſur- 


pers; then Oliver Cromwell would have had a good Title, 
according to the old Enpliſh Conſtitution ; and laſtly, the 
Authority of the Commonwealth muſt alſo be allowed; for 
all Proceſſes, Cc. begun in their Courts, would have been 
diſcontinued at the Reftoration of King Charles II. if an 
AQ of Parliament had not paſſed on purpoſe to prevent 
it. In a word, the Doctor infers from the Diſcontinuance 
of Actions, Saits, &c. in the Courts of Law, at the Demiſe 
of Henry VI. and the Diſpoſſeſſion of Edward IV; that 
theſe two Kings mutually acknowledged one another's Au- 
thority. Now the Reader muſt needs think this a very 
ſtrange Piece of News; if he conſiders, that theſe Princes 
treated one another, upon all Occaſions, with the oppro- 
brious Names of Uſurpers and unjuſt Poſſeſſors of the Throne: 
The Doctor knows this to be true of Edward IV. whoſe 
Akts are full of Reflexions on the Three Henrys, as Kings 
without any Right or Juftice; and when Henry VI. recove- 
red the Crown, he ſpeaks of Edward IV. in the 
ſame obliging manner; for he ſays, that he falfly, p. 110. 
rraiteroufly, and uſurpingly poſſeſſed the Crown. | 

The Doctor now proceeds to another Argument from 
the Tear-Books. From them, ſays he, we may obſerve, that 


_ all rhe Grants, Licenſes, Letters Patent, and in ſhort, all ibe 


Regal Acts of the Three Henrys of the Heuſe of Lancaſter, 
and of Richard III. are pleaded and allowed in all the Fadi- 
cial Proceedings of Edward IV. and Henry VIPs Cours of 
Fudicature, to be as valid, as if ibey had been ibe Grants, 
&c. of any of their Propenitors of ibe moſt unconteſted 
Titles. Bagot's Caſe is thay, which bas been uſually urged 
and debated in this Controverſy ; and ſome may be apt to think, 
this is the only Inſtance, that is to be piven; but in Truth 


. the Year-Books furniſh us with abundance of the like Caſes. 


Bagot's Caſe alone was cited, I ſuppoſe, by my Lord Chief 
Fuſtice Coke; not only becauſe be thought thas Caſe was of 


it ſelf decifive ; but becauſe it was the only Caſe in the Vear- 
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Books, ' where the - Authority of 4 Xing de Facto bad ever 


been diſputed, and yer Fudgmens given for itz and becauſe 


ſeveral Poims of Law relating to bat Autbority were zbere 
maintain d. In anſwer to all this, I might juftly queſtion, 
whether in Fact it be true, that ſuch an abundance of In- 


ſtances can be produced of Grants, Licenſes, &c. of he Three 


Henrys, which were pleaded and allowed in the Courts of Ed- 
ward IV. For after a careful Peruſual of the Tear. Books 
of that Reign, I muſt freely own, that if any ſuch are to 
be met with, they have eſcaped. my Obſervation, It is 
wor ch enquiring of the Doctor, within that Period of 
Time this abundance of Jnſlances happen'd ; for if they all 
preceded Bzpgor's Caſe, it is ſtrange they did not prevent 
it; or that that Caſe ſhould ever have troubled the Conrts 
of Juſtice, had the Authority of Kings de Fado been held 

unque ſtionable. But after all, if ſome ſuch Inſtance ſhould 
be produced, I would intreat him to conſider, whether 
thoſe Grants of the Three Henrys, that ſhould be found 10 
; he allowed in tbe Courts of Edward IV. did not 
p. 111. owe their Validity entirely to the Confirmation 
of that King. For if this ſhould prove to be the 


| Caſe, 1 may then ſafely appeal to the moſt partial of his 


Friends, 'whether this Argument from the Grants, &c. of 
tne Thr.e Hcnrys, can do this Cauſe any Service. As 


ſor the Grants, &c. of Richard III. which the Doctor is. 


pleaſe d to affirm, were likewiſe admitted as valid in ſe- 
veral Inſtances by Henry Vil's Judges; I muſt think vhis 
another Miſtake; becauſe I have not been ſo fortunate, 


as to meet with any ſuch in my Search: However I am 


perſuaded, they will not turn to his Account, ſhould they 
ever appear, I am now arrived at that famous Caſe, 
which the Doctor calls Deciſiue; and believes to be an in- 
diſputable Proof, that the Law ot England aſcribes a full 
and complete Authority to Kings de Fado, by allowing 
all their Grants and Regal AQs to be valid and effectual 
to all Intents and Pur poles. I (hall therefore lay it before 
the Reader in a more exact and ample Manner, than 1 
think has been hicherto done; ſome Circumſtances ha- 


ving been omitted in former Repreſentations of it, which 


are very fit to be obſerved, in order to make a right 
Judgment of it. The Cale is this. (9 Edw. 4. 3 Term. Trin.) 
* King Edward IV. in conſideration of the good Services 
* done him by F. Bagor, grants by his Letters Patent ( Anno 
* 4 Edward. 41i) to him and W. Swirendon, or to the Sur- 
* vivor ot them, the Office of Clerk of the Crown in 
* Chancery, after the Deceaſe or Surrender, Cc. of one 
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william Rous, then in Poſſeſſion of it. Amp 6e Edwdi 


6 4ti William Rous. ſurreriders this Office; and then the 


_ © ſaid- Swirendon and Baget immediately take Poſſeſſion of 


© it, by Vircue of the Letters Patent be forementioned; 


and continued in this Office, till one Thomas Toes diſ- 


5 * 


feired them of it, Upoh Pretence likewiſe of Letters 


Patent dated Anno 610 Edudi ti F. Bagot, Co. upon 
this commence a Suit againft Thomas Ives, in which the 
ſaid [ves being Defendant, altedges againft Bugor, that” 
he. was, an Alien, born out of the Allegiance of the 
King of England, and under the Obedience of Charles 
King of France, the King's great Adverfa ry 
and Enemy. Bagot ufo This ſhews a Parent of p. 112. 
Naturalization, granted him by King Henry vl. 
in the 37th Year of bis Reign: Ives replies, Ibat all the 


Regal Ads of ibe Three Henrys being annulled by Ad of 


Parliament, that Patent war (conſequently of no Autbority. 
Some time after came on another” Tryal between Bepor 
and Ives; and then the Act of „ y 
the Defendant, to invalidate the Patent granted by 
Henry VI. was conſidered; and it was affit med by Bapor's 
Counſel, That notwithſtanding that Act, the Patent of 
Natur aliqation granted to Baget was good; for King Heng 
was King in Poſſeſſion; and it was requiſite, that the 
Kingdom ſhould have a King, under whom the Las 
might be kept, and Juftice adminiſtred: Therefore al- 
tho* he was King only by Uſurpation; yet every Fudicjal 
AF done by him, which concerns the Royal Juriſdictior, 
ſhall be good, and ſhall bind the King de Fure at his 
Return; and then th:y inftancein a Pardon of Felony, à 
Licenſe of Mortmain, a Grant of Ward, Ce. And that 
therefore the King that now is, ſhall hade Advantage 
of all Forfeitures made to Hemy VI; and for a Tref- 
paſs committed in his Time, the Writ ſhall run, - 
Pacem Henrici 6ti nuper de Facto © non de Fure; and a 
Man ſhall be arraigu'd for Treaſon commicted againft 
the ſaid King Henry, in compaſſing his Death: And 
therefore ſuch Fudicial Acts made by the ſail King Henry 
ſhall be good, provided they are not to the Diminution 
of his Crown; tor then they ſhall be voided by the King 
that now is, in his ancient Rięebt. Behdes, this King 
Heury was not meerly an Uſurper; for the Crown was 
entail'd upon him in Parliament. Then Judge Bigg 
delivered his Opinion, Thar it belonged ro every King, by 
reaſon of bis Ofjice, to do Faſt ice, and ſhew Mero; Fuſtice 
in executing tbe Laws, and Mercy in granting Perden to 
| | F 3 „ 
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© Felons, and ſuch a Legitimation, as this of Bagot's Oc. And 
: laſtly, it was. ſaid, That if be, who is now King, had 
* granted a Charter of Pardon in the Time of Henry VI. 


_ © jt would have been now void ; for every one, that ſhall 
* grant a Charter of Pardon, 7 to be 5 in Fat, 


And whereas it had heen urged by the, Defen- 
p. 113. dant, and bis Counſel laid great Streſs upon it, 
That Bagot was an Alien, born in the Domini- 


ons of France, out of the King's Allegiance; this is 
* utterly denied by Bagor, why a 


\ ſays, That his Parents were 
that he was born the King's 


& | 


© both: Exgliſþ by Birch; an 
© Subject in his Duchy of Normandy; and the ſame js like- 
* wiſe affirmed in the Letters Patent of Henry VI, On the 

* other hand, the Serjeayts and Apprentices, who were of 
© Counſel for Ives, would not allow theſe Letters Patent 


Jof Hen VI. to be good; For, ſay they, tbe King muſt 
not be in 4 worſe Condition, than any common Perſon. If 


© 4 common Perſon ts diſſeized, and recovers Poſſeſſion again, 
© be ſhall defeat all tke mean Acts; tberefore tbe King ſbal 
* do'1he ſame, now that be enjoys 2 Right, deſcended to bim 


from King Richard. Beſides, this Ad (viz. the iſt of 


© Edmard IV. which voids: the Acts of the Three Henrys) 


is notbing elſe, but an Afﬀirmance of Common Law; there- 


© fore by bis Regreſs be bas voided all Ads made by the Uſur- 
per; ard upon this Account 18 is, that in ibe ſaid Ad be bas 
© excepted all Fudicial Ais, &c. and declared them good; but 
E for the Validity of theſe Letters Patent, no Proviſion is made 
in it. And then as a farther Proof, that the Acts of a 
© King de Facto are of no Authority, they add; That 4 
League made between King Henry VI. and any other Foreigu 
© Prince, tho* inteuded for ibe Advantage of the Realm, ſhal 
© wor bind the Xing that now is. And at the laſt Hearing 
© of this Cauſe, Judge Bryan oppoſed the giving Judgment 


for Bzgor, for this Reaſon ; becauſe the King being now 


in by Remitter, as Couſin and Heir to King Richard, the 
* Parent made by King Henry, who was only an Uſurper and 
Intruder, was void. At length, after ſeveral Hearings, 
the Judges having debated the Matter, reſolv'd, that no 

HObjection had been offered of Weight enough 10 procure an 


© Arrejt of Fudgment; and ſo Bagot was put in Poſſeſſion of 


his Office.“ This being a true and full Repreſentation 

of this celebrated Caſe; I ſhall, with ſome Confidence, 

refer it to the Reader, Firſt, Whether the Doctor's Me. 

| mory or Skill did not fail him, in ſome Parts of 
p. 114. the View he has given of it. Secondly, Whether 

| the Inferences he draws from it are ſo . 
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and juſt, as he imagines. And, Thirdly, Whether in Truth 
any Propoſitions can be extracted from it, that will ſerve 
his Purpoſe. For, in the firſt Place, he tells us with no 
little Aſſurance, Thar the oppoſite Counſel did not deny any 
one of the Points of Law maintained in Bagot's Plea; and 
then with an Air peculiar to great Writers, asks the 
Queftion 3 Wou'd not rbe Counſel on the other ſide have con- 


tadiſted or anſwer'd, if they could, what bad been urged in 


bebalf of Bagot, as it concern d their Client's Cauſe ? I con- 


fels, it is not without ſome Amazement, that 1 look upon 


theſe Paſſages in the Doctor's Book; and I now appeal 
to the Reader, whether there is not reaſon for it: Lec 
him but caft his Eye upon what I have juſt now recited ; 
and let him judge between us, whether the ſaid Quotations 


do not contain a direct and full Anſwer made by Ives's. 


Counſel to that of Bagot. Is it not pſain from them, that 


the Plaintiff's Counſel denied what the Defendant's af- 


firmed ? Bagor's Lawyers are poſitive, that Henry VI's 
Letters Patent are good; becauſe all Judicial Acts done 


by an Uſurper ſhall be good, and bind the King de Fure 


at his Return. But Jves's Lawyers anſwer, that theſe 
Letters Patent ſhall be void; becauſe orberwiſe ibe King 


| ſhould be in 4 worſe Condition, than 4 common Perſon, &C. 
and therefore they add, That all Acts done by 


an Uſurper are void; and that even the Judicial p. 115. 
Acts had not been good, but by Virtue of Ed. 237 
ward 1 V's Confirmation; but then they deny, that theſe 
Letters Patent could come under the Denomination of 
Judicial Acts. Is not this a manifeft Contraditction to the 
Plea of Bagor's Counſel; and a plaia Denial of the Points 
of Law contain'd in it? And if it is ſo, I muſt be allowed 
to ſay, the Doctor has not fairly repreſented the Caſe. 
Bagor's Caſe, ſays the Doctor, is the only one, where the 
Authority of a King de Facto bad ever been diſputed; and 
yet even then not diſputed at Common Law: For the Coum- 
ſel againſt Bagot ſeem'd well enougb aware, that 1be Autho- 
rity of 4 King de Facto was good at Common Law, &c. Nothirg 
ſurely can be more directly contrary to the expreſs Words 
of Fves's Counſel, than this Afſcrtion; for as they lie in 
the Tear Books, they are theſe which follows. Thar Alt 
(meaning the Firft of Edmerd IV. which annulls the Ads 
and Grants of the Three Henrys) is only an Affirmance of 
the Common Law; and therefore King Edward, at bis Regreſs, 
voided all the Ads made by the Vſurper, &c. Does it appear 
from hence, that they were aware, that the Authority of a Ki" 
de Facto was good ar Common Law, when they SE: ak- 
N | | „ m, 
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firm, that by Common Law all the Acts of Uſurpers are to be de · 


_ _ &laredwoid? In the ſecond Place I am to enquire, whether the 


Inferences he draws from this Caſe, are ſo evident and juſt, 


as he imagines. And in order to this, I defire it may be re- 


memacr'd, that the Grand Poſition, which, the Doctor 
would perſuade us, is demonſtrable frem the (View, p. $. &c.) 
Proceedings now before us, is this; That the Authority of 4 
King de Facto was fully own'd and acknowledged in the Courts 
of Fudicature of King Edward IV, 4 Xing de Jure. And 
this (p. 50.) he is pleaſed to infer, Firſt, From the Plea- 
dings of Bagor's Counſel; and Secondly, From the Judgment, 


Which was at length given for him. Firſt, He infers from 


the Plea of Bagor's Counſel, that the Law allowed of the 
| Authority of Kings de Facto. But might not that 

p. 116. Counſel err in thoſe Points, which they urged for 
Law? And were they exempted from the com- 

mon Infirmities, which the ableſt Lawyers have been ſub- 
ect to, of being ſometimes miftaken ? The Doctor indeed, 
as aware of this Objection, tells us, The oppoſite Counſel would 
certainly bave denied theſe Points of Law, if they were not 
evident, But I have already ſhew'd, that the Doctor's 
Accuracy here fail'd him; nothing being more true, than 
that the oppoſite Counſel did deny the Points of Law maintain'd 
in Bagot's Plea, So that here we have Counſel againft 
Counſel; and conſequently Law againſt Law; and then 
the Queflion ſtill remains, which Side was in the Right; 


and which at was the, Law did really favour; ſo that the 


Authority of Kings de Fafto is not yet a decided Truth. 


The Doctor therefore ſeems to be ſenſible, that his Aﬀerti- 


on needed a farther' Support : and for that Reaſon asks, 
Can any Man believe, that iy the Courts of Edward IV, who 


bad waded through ſo much Blood to the Throne, and was ſo 


jealous of auy thing, that favoured the Lancaſtrian Kings, 
ibey du»ſt have made this Plea, if they bad not known it 10 be 
Law? To this I anſwer; I ſee nothing in this Plea, which 
could give any juſt Otfence to Edward IV, or his Party: 


For that Prince had only Cauſe to be jealous of thoſe Opi- 


nions, that favoured the Right and Claim of the Lancaſtri- 
an Kings ; not of ſuch, as only aſſerted the Reaſonableneſs 
of allowing the Judicial As of the Three Henrys, and ſuch 
other, as were neceflary for the Order of Government in ge- 
neral, and were not pre judicial. to his own Title; which, I 
doubt not, will appear to be the only Uſe, that can be fairly 
made of this Plea. But ſuppoſing the Caſe to be as the 


Doctor repreſents it; I cannot ſee the Neceſſity of his Con- 


ſequeuce; for why may it not ſometimes happen, that 3 


Counſel 
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Counſel ſhould uſe an undue Liberty in their Pleadings; | 


and that in a Point of Moment too, withour any real War- 


rant from Law; and yet meet with no Reprehenſion from 


the Judges? Is Modeſty inſeperable from the Gentlemen 
only of that Profeſſion ? Or is it impoſſible for Courts of 
Juſtice to be guilty of too much Lenity and Patience to- 


wards thoſe, who would have their Boldneſs paſs for Law? 
_ T freely own, that if the Judges under ſtood the Plea of 


Bagot's Counſel, in the Senſe the Doctor does, 
and thought they were in the Wrong, they ought p. 117. 
to have reſented their Preſumption, and rebuked 


them for it; but if they thought them in the Right, and 
believed they ſaid nothing, but what was agreeable to the 
Laws; why then did they ſuffer Ives's Council to argue 


with that Confidence, againſt ſo ſacred a Thing as the Con-. 
ſtitution? Behold how audaciouſly they affirm to the Court, 
Ibat tbe King de jure ſhall defeat all the mean As of ibe 
King de Facto, when be recovers bis Right. That tbe firſt of 
Edward IV, (which voids the Grants of the Three Heng.) 
is nothing elſe but an Affirmance of Common Law, which gave 
him Authority to void all the Acts of the Uſurper bis Predeceſſor. 
Were there ever more ſcandalous and inſufferable Affronts 
offer'd to the Laws and Confritution of England, in the Do- 


Qor's Opinion? And therefore ſurely the Serjeants and Ap- 
prentices, who ventured to utter them, ought to have felt 


the Weight of the Judges Indignation for ſuch unparallel'd 


Boldneſs: But ſince it appears, they eſcaped with Impunity, 


will the Doctor therefore give his Adverſaries Leave to 
infer, that the Court allowed of their Plea ? And if his 
Argument thus returns upon him; it will become him to be 


ſenſible, that it is not worth his while to inſiſt upon it. 


Upon this Occaſion it will not be impertinent to put him 
in mind of a Paſſage, which happen'd at the Tryal of A1. 
gernon Sidney. That Gentleman had been charg'd with 
Writing ſome treaſonable Papers found in his Cloſet ; he 
denies indeed, that he wrote them,; but after the Reading 
them in Court, he had the Confidence to ſay, he did not 
know, why any body ſhould be aſhamed of being the Au- 
thor of them. For (ſays he Tryal of Algernon Sydney, p. 


2272, 33.) tbey ſeem to be an Anſwer 19 Filmer, who maintains 
bis Principle, Thas tis the ſame thing, wherker 4 King come 


in by Election, by Donation, by Juberitance, or Uſurpation, or 
any othey way; than which I think never was 4 thing more de- 


ſperately ſaid. Cromwell, when one White a Prieſt wrote 4 


Book, wherein be undertook to prove, Thas Poſſeſſion was tbe 
only Rigbt io Power; though be was a Tyrant, and à violent 
$f | 1 one, 
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one, thong bt "it ſo odious 4 Principle, that be would not endure 
it, and uſed bim very ſligbily for it. Now this Filmer is the 
Man, that does aſſert it, that tis no matter, how they come by 
their Power; and gives the ſame Power to 1he worſt 
p- 118, VUſurpers, as they, that moſt rightly come 10 the 
Crown. By the ſame Argument, if the errameſt 
Raſcal of Iſrael bad killed Moſes, David, Cc. and ſeized wpon 
the Power; be bad been poſſeſſed of tbat Power, and been Fa- 
tber of the People. If this be Doctrine, my Lord, that is Fuſt 
and Good, than I confeſs it may be dangerous for any thing to 
be found in 4 Man's Houſe contrary to it, &c. Now the Uſe 
1 would make of that Paſſage, is this; It is plain, it contains 
a Doctrine directly oppoſite to a very confiderable Part of 
the Engliſh Conftitution, if the Doctor is in the right: It 
is ucterly inconſiftent with thoſe Notions, which he main- 
tains are evidently ſupported by the Common and Statute 
Laws of his Country, and have been confirmed by the con- 
ſtant Example and Practice of the greateſt Men, for above 
Six Hundred Years: And yet the Chief Fuſtice, the Fudge: 
then upon the Bench, the Attorney and Soltcitor-General, and 
the reſt of the King's Learned Counſel permitted the Laws 
of the Nation to be arraigned in fo publick a Manner, 
without the leaſt Cenſure or Reproof. I would now ask 
the Doctor, if I might preſume ſo far, Whether ſuch an 
Omiſſion in thoſe that preſided at that Tryal, could fairly be 
| interpreted as a Conceſſion, that what Mr, Sydney ſaid was 
e * 


Laſtly, The Doctor concludes, from the Judgment given 
in Fayour of Bagot, that the Court plainly declared for the 
Validity of the King de Fatto's Patent; and conſequently of bis 
Royal Furiſdiction, though not confirmed by ibe Xing de jure, 
in a Statute made expreſly for that Purpoſe. Theſe Words are 
home, I confeſs; and would be fully to the Doctor's Pur- 
poſe, if they were true; but that I muſt beg Leave to 
doubt of, for the following Reaſons; Firſt, Becauſe the 
Judgment for Bagor did not neceſſarily imply the Validity of 
the Patent of Ben VI. upon the certainty of which the Po- 

ctor entirely depends in his preſeat Argumeat; for 
p. 119. he does not pretend to infer the Authority of a King 
de Facto from any other Medium, but that of the Va- 
lidity of his Patent: hut if that cannot be proved from this 
Judgment, we are then juſt where we were; and we muft 
wait for happier Diſcoveries, before we admit of the Au- 
thority of Kings de Factc. | ESD 

The Reader will be pleaſed to remember, that the Point 
aim'd at by Bagor in this Tryal, was to get Poſſeſſion a- 

gain of che Office, to which he laid Claim by the Grant ot 
4 ny | Edward 


' . 
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Edward IV; and that after ſeveral Hearings at length the 
Judges declare, That nothing bad been ſuggeſted of Weight 


enough to cauſe an Arreſt of Judgment; and then they pro- 


ceed to give it for Bagot, viz. Thar be ſbal recover bis Office, Oc. 
Now I muſt here obſerve, that it does not appear, upon 
what Grounds and Reaſons they gave this Judgment ; the 
Door indeed is poſitive, that it was by Virtue of the Pa» 
tent of Henry VI. which they allowed to be good: But how 
does he know that? Was there no other Motive ſuggeſted 
in Bagor's Plea, that could poſſibly induce them to deter- 
mine for him ? If there was; then the Doctor muſt confeſs 


his Cauſe is ftill doubtful. Now it is evident, that tho* Bagot 


did plead the Patent of Naturalization of Henry VI. to qualify 
him for this Office ; yet he alſo affirmed, that he was born of 


_ Engliſh Parents in the King's Dutehy of Normandy; and conſe- 


quently had a juſt Claim to the Rights and Privileges of an 
Engliſh Subject, tho? his Patent ct Naturalization werelet a- 
ſide; for if this ſhould not be allowed to be a Legal Title, we 


muſt at once re ject all my Lord Chief Fuſtice Coke's Argu- 


ments in Calvin's Caſe, and the ſeveral Judgments given 
for the Poſt-Nati, by the ableſt Lawyers, in King Femes I's 


Reign; the Doctor ought not therefore to think it impro- 


bable, that the Court was influenced by this Reaſon, in 


the Judgment they gave for Bagot. But, Secondly, Suppo- 
ſing the Patent of Hey VI. were admitted to be valid, 


by Virtue of this Judgment; yet this would not be a ſuf- 


- ficient” Proof, that his Authority was allowed of in the 


Courts of Edward 1V : For the Patent might derive its 
Force only from the Authority of Edward IV, who con- 
firmed it; not from any that was acknowledg'd to be in 
Henry VI. And the Truth is, this is all that Bagor's Coun- 
ſel pretended to; for it is plain they contend only _ 

for theſe Two Points: Firft, That all the ꝓudici- p. 120. 


41 Ads of Henry VI, ſhould be allowed to be good. 


Secondly, That this Patent of Naturalization ſhould be ad- 
mitted to be a Fudicial AF; Now the oppoſite Counſel 
very readily grant, that the Fudicial Ads of Henry VI. 
were declared Valid by the firſt of Edward IV; but then 
they do not agree, that this Parext was of the Nature of a 
Fudicial Act: So that if at laſt the Cours was of Opinion, 
(which is not unlikely) that this Patent might very well 
come under the Denomination of a Fudicial AF; it was then 
conſequently confirmed by Edward IV; and ought to be 
look'd upon as ſufficient for the Purpoſe, for which it was 
produced; but then this is only a Proof of the Nee, 
of Edward IV, not of that of Henry VI, The Doctor pol 


fibly 
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ſibly may be of the ſame Opinion with /ves's Counſel, and 
deny that this Paicnt was a Fudicial AF; but then he diſ- 
| ſents from his old Friends, the Managers of Bagor*s Plea, 
upon hae Judgment he has hitherto thought he might 
ſafely depend: And beſides, it appears from another Caſe 
in the Tear-Books, that all Aﬀs of Record enter d in Chancery, 
may properly be term'd Fudicial Ads; for the Chief Juftice 
Markbam having there _— ſtioned the Authority of Coroners 
choſen in the Time of Henry VI, Telverton and Choke an- 
ſwer, That rhe Election of a Coroner being certified in Chances 
e, is an At of Record, and 4 Fudicial ; in which Caſe, 
4 Fudicial Adds done in the Time of tbe laſt King, are affirmed 
by tbe King and all bis Council. Which does not only furniſh 
us with a freſh Confutation of what the Doctor had afhr- 
med, viz. That Bagot's Caſe was tbe only one, in which the 
Autbority of a Kivg de FaQto bad been ever diſputed; but alſo 
ſeems to be a clear Proof, that Bagor's Patent of Naturali- 
dation being an At of Record, ought” to be look'd upon as 
a Fudicial At. So that after a due and full Examination of 
this famous Caſe, which has ſo often been appealed to, and 
Ws is inſiſted upon by the Doctor, as decifive in the 
p- 121. preſent Controverſy; we are ftill as much in the 
Dark as ever. It is not certain that the Fudges 

thought Henry VI's Patent was valid; or if they did, it is 
not certain, but they might think ſo from the Confirmation 
of Edward IV, not from any Authority it der iv'd from Hen- 
75 VI; and therefore it remains ftill to be proved, That 
the Courts of Fudicature fully acknowledged the Authority 
of Kings de tao. It may be expected, I ſhould take a 
little more Notice of the Points of Law contain'd in the 
Plea of Bagor's Counſel ; J ſhall therefore now endeavour 
to gratify him in this reſpe& z and I doubt not but to make 
it appear, that theſe Points of Law, underſtood in his Senſe, 
do certainly prove too much; but if we are to underſtand 
them according to their natural, obvious, and only true 
Meaning; they will then as manifeſtly prove too little. 
Firſt, I ſay, theſe Points of Law prove too much; becauſe 
the Authority of all Governments de Fado may as well be 
iafer'd from them, as that of Kings de Fado: Which {is 
more than the Doctor will be willing ſhould ſollow from 
any of his Poſitĩions. For when his Adverſaries had objected, 
that his Arguments hada plain Tendency to maintain the 
Legality of all the Publick Ads of the late FRepublick; and 
Oliver Cromwell; it is obſervable, with what Indignation he 
rejien's the Charge of ſuch a Conſequence and repruaches 
them with the Guilt of that Abſurdity, which they * 
N T 


* 


ded to faſten upon him. But how great ſeever may be the 
Diſpleaſure I muſt expect to incur by this Imputation; it 
is to me evident, that the Reaſons made uſe of by Bagor's 
Counſel, will ſerve the Cauſe of a Commonwealth, as well as 
that ofa King de Facto. Firſt, It is ſaid to be neceſſary, the 
Realm fhould have a King, under whom the Laws ſbould be kept 
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and maintained. Very good ; but a King then is only neceſſaty 
for the ſake of Government: And may not that End be ob- 
tained under a Commonwealth ? The Laws may 


be better executed perhaps by a King, than a p. 122. 
Cromwell, or a Nepublick; but if a King is not to 
be had, it is neceſſery to have ſome other Government ; be- 


cauſe otherwiſe the Laws could not be kept, nor maintained. 
' To whatſoever Powers therefore we are beholden for that 
Benefit; they muſt have the ſame Authority, as a King de 


Fado. The Counſel proceed; Therefore alibo' be was in but 


by Uſurpation; y-t every Judicial Ad done by bim, concerni 


N 
the Royal Furiſdiction, ſhall hold good, and ſhall bind the Ki 
de ry when be —— to tbe Croan, &c. Fbus che 
of Pardon ſball be good, &c. Their Argument is ſtill groun- 


ded upon the Principles of common Juſtice and Equity; 


and why may not theſe take place under a Commonwealth, 
as well as a Monarchy ? They go on; The Xing that now is, 


= 


ſhall bave the Advantage of all Forfeitures made to King Hen 


ry VI. True; and ſo had King Charles II. the Forfeitures 
made to the Commonwealth: And therefore according to 


this Argument, the Commonwealth was a Legal Govern- 
ment. It follows ; And for a Treſpaſs committed in Henry VT's 
Time, the Writ ſhall run contra pacem Henrici 6ti nuper de 
Facto & non de jure. Here, I am at a Loſs how to pro- 
ceed; for I am loath to believe, that for Treſpaſſes com- 
mitted under the Commonwealth or Oliver Cromwell, the 
Writs ſhould run (in the Reign of King Cbarles II.) contre 
Pacem Reipublice, or contra Pacem Oliveri nuper Angliæ Pro- 
tectoris, Cc. and yet, according to the Doctrine of Bagor's 


Counſel, and the Doctor's Principles, it ſeems to be una- 


voidable. For how could an Indictment for Crimes com- 
mitted under the Commonwealth otherwiſe be formed? 


Surely it would not be proper to ſay, That Treſpaſſes com- 


mitted under the late RepuBlick, were contra Pacem Caroli 
Regis; for he being out of Poſſeſſion, could not grant a Par- 
don. | View, p. 16. ] He could afford his Subje&s no Pro- 


teſtion, and therefore no Allegiance was due to him. [View, 


p. 52. Def. p. 111.) But after all, find my ſelf miſtaken ; 


tbe Murder of King Charles I. ſb9uld conclude, conira,pacem 
1 | nup r 


for it was Reſolved by all the Fudgpes, that the Indid ment for 
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nuper Domini Regis, & dignit. ſuas, necnon contra pacem 
Domini Regis nunc, coron. & dignit. ſuas. And it was 
lixewiſe declared by them, That 1b King Charles II. was 
de Facto kept our of the Exerciſe of the K inply of- 
p. 123. fice by Traytors and Rebels; yer be was Kivg both de 
Facto and de Jure. [" Kelivgs Reports, p. 11. 15. 
No the Queſtion is, Who were the better Lawyers, Ba- 
gor's Counſel, or theſe Judges? If the latter, then Henry VI. 
was not ſo much as King de Facto. ; 

The next Point, (Adds the Author) ſeems to be peculiar 
to the Caſe of Henry VI. and not extenſive enough to be 
apphed to all Kings de Facto. It is this: 4 Man ſball be 
arraign'd for Treaſon againſt King Henry VI. in compaſſing 
bis Death; becauſe the ſaid King was not meerly anUſurper, &c. 
I fay, this is a Privilege, which belongs only to ſuch Kings, 
as are not meerly Uſurpers; and therefore will not prove the 
Authority of Kings de Fae in general; which was the 
Doctor's proper Buſineſs. It is true, the Lord Chief ju- 
tice Aale (in his large Pleas of tbe Crown, not yet printed) 
is of Opinion, That Treaſons committed againſt an Uſurper, 
or Rex de Facto & non de jure, ſhall be puniſhed after tbe 
Regreſs and Obtention of the Crown by the Right Heir. But 
then he affirms this wich ſuch Limitations, as I fancy will 
not be very acceptable to the Doctor: His Words are 
theſe; If there be 4 Treaſon committed againſt the Uſurper, 
which refers not to the Competition of the True Heir, as coun- 
ac xj the Coin or Seal of the Uſurper, compaſſing bis Death 
| by Treachery, &c. theſe Treaſons bave been puniſbed norwith- 

ſtanding the Repgreſs of the Right Heir, and in bis Time ꝙ Edw. 

4+ 1. 4 Edw. 4. 20. For theſe are indeed Offences, ibat are 
rather againſt the Intereſt of Kingly Goverment, than the In- 
tereſt of the Vſurper. But if the Treaſons be ſuch Acts, as 
were done in the Right and Aſſiſt ance of the Right Heir to ibe 
Crown; thoſe are purged by the Regreſs and Obiention of the 
Crown by the Right Heir. (Hale's MS, Hift, Plac. Coronæ, 

Pol. 1. c. 13.) Now I intreat the Reader to judge, whe- 
ther the ſame thing may not be ſaid, with relation to the 
fame Offences committed under a Commonwealth ? Are 
they not ſuch, as are rather againſt the Intereſt of Goverc- 
ment in general, and therefore deſerve to be punifhed even 
by a King de Fure at his Reſtauratien? To return to the 
Points of Law inſiſted upon by Bagor's Counſel ; they add, 
Any Gifts or Grants made by King Henry, which were not 10 
the Diminution of the Crown, foall be made good. If theſe 
Words are to be underftood without any Reſtriction, they 
are hot true; for Edward IV, did by Act of Parliament 

1 vacate 
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vacate ſeveral Grants of Henry VI. which were 


not to the Dimunition of the Crown ; and ſurely p. 124. 
the Counſel would not ſay, he could not do that 
lawfully, which he had actually done by Law. But if they 


mean no more, than that many Gifrs or Grants made by King 


Henry, which were not to the Diminution of rhe Crown, ſhall be 


made good; this will admit of no Diſpute: But then what 


Reaſon can be aſſign'd, why a Commonwealth ſhould not 
have the Benefit of the like Plea ? The laſt Particular, that 
was urged in this Caſe, was, That if be that is now Ning, bad 
in King Henry VI's Time granted 4 Charter of Pardon, it 
would be void now; for every one that ſhall grant a Charter 
of Pardon, muſt be Xing in Fafto. This may in ſome Senſe 


be true, and yet be of no Advantage to the Cauſe of Kings 


de Facto: For if by Henry Vl's Time, we are to underſtand 
the Time preceeding the 4th of March, when Edward IV. 

firſt took upon him the Name and Authority of a King; un- 
doubtedly a Pardon then granted by the faid Zdward, conld 
not be good ; becauſe he had not yet publiſh'd his Claim to 


the Crown; nor made uſe of the Regal Style. But the 


Reaſon ſubjoin'd' plainly ſhews, the Counſel were of Opi- 


nion, That »o Pardon granted by 4 Prince out of Poſſeſſion, 


could be valid. Now I might queſtion whether this was 
held to be Law at King Charles 1I.'s Reſtauration; for when 
ſome of the Regicides, at their Tryal, laid hold on the King's 
Declaration made at Breda, as a Grant of Pardon; they 
were told by the Chief Baron and Solicitor General, that it 
could only be a Pardon in Honour, not in Law; becauſe it 
wanted the Broad-Seal z (See Tryal of the Regicides p. 145) 
which Anſwer ſeem'd to imply, That if it had been under 
the Broad-Seal, it would have been a Legal Pardon, tho? 
granted by a King out of Poſſeſſion But if the Doctor will 
inſiſt upon it, as a good Lew, that a King out of Poſſe ſſion 
has no manner of Authority; certainly, in the Time of 
King Charles's Exile, Cromwell had as much the Benefit of 
that Law, as if he had been King de Fafto. I have now gone 
through: the Doctor's Points of Law; and have ſhewed, 
that the Equity of them will undoubtedly extend to all Go- 
vernments, as well as to Kings de Fadto _ 

But, Secondly, If we underftand theſe Points of Law in 


their proper and natural Signification z they prove no 


more, than that under an Vſurper the Courſe of Judicial 

Proceedings ought to go on, which conſiſt partly 

of Aﬀs of Fuſtice, and partly of Ads of Grace; p. 125. 

of which latter ſort were Patents of Nuturali- 

dations, as Judge Billing urged ; that during the Exeluſ- 
| | on 
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on and Exile of the Rightful Prince, the Order of Go- 
vernment ſhould ftill be preſerved, and conſequently the 
Laws * in Execution; and that therefore all ſuch Ads 
as theſe, tho* performed by an Uſurper, (ſince they had 
no other Tendency, but to maintain the Peace of Society 
in general, and did not directly oppoſe the Claim, or 
weaken the Intereft of the Lawful Heir) ought in Reaſon 
and Equity to be declared good and valid to all Intents and 
Purpoſe:. This is the utmoſt, that can fairly be inferred 
from the Plea of Bagot's Counſel, and indeed it would not 
be reconcilable with thoſe avowed Principles, by Virtue 
of which Edward IV. gained the Crown ; nor conſiſtent 
with it ſelt, were the Doctor's Expoſition of it admitted 
as genuine: Both becauſe it utterly deſtroys the Diſtin- 
Aion between King de Facto, and King de Jure, by ſup- 
poſing Allegiance to be due only to the Prince in Poſ- 
ſeſſiom. And becauſe it allows of this Diſtinction, and 
conf-fles that Henry VI. was King only by Uſurpation ; a 
Term which manifeſtly implies Unjuſt Poſſeſſion; and 
conſequently ſuch, as the Law gives no manner of Coun- 
tenance or Approbation to. On the other hand, the 
Senſe which I have now given of it, is attended with no 
Inconveniencies, nor liable to any Objections. It main- 
tains inviolably the Right and Authority of Kings de 
es and yet allows to the Fudicial Adts of a King de 
ao, and all other that were done purely for the Preſcr- 
vation of the Community, an equitable Title to a Con- 
firmation from the King de Fure. And this indeed is all 
that Bagor's Counſel had Occaſion to demand; for this 
being admitted, they had Reaſon to hope, the Patent of 
Naturalization, granted by Henry VI. would come under 
the Denomination of a Fudicial Ad; and then their Cli- 
ents Cauſe could be in no Danger. I muft obſerve one 
thing more, before I have done with this tedious Plea 
and that is, that the Counſel argue only for 
p. 126. the Validity of the Acts of Henry VI. not of 

| Uſurpers or Kings de Fafto in general, as the 
Doctor does; for they tell us, that Henry was King in 
Poſſeſſion; and that tho' be was ſo by Vſurpation, yet be was 
not meerly an Vſurper. But it ought not to be from 
hence inferred, that this muft be the Caſe of every King 
de Fato; or that all Kings e Fats ought to have the 
ſame Privileges, that it might be thought reaſonable to 
allow Henry VI: For every Uſurper may not have the 
ſame Plea, as thoſe of the Houſe of Lancaſter had, eſpe- 
Cially the two laft of them, who had obtained the . 
. | | miſes 
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Promiſes and Oaths of the Undoubred #-irs, for the Secu- 
rity of their Reign. I do not ſay, the Houſe of Torł had 
hereby laid themſelves under any Lega Obligations, never 
tolay Claim to'the Crown ; for the Judgment given afcer- 
wards in Parliament againſt Henry VI, ſhews the contrary : 


But it may he very well doubted, whether thoſe repeated 


Oaths, which were taken likewiſe with ſo much Solemai- 
ty, ought not to have had a greater Weight upon their 
Conſciences, than it appear'd they had; and it is to he. 


feared, the Calamities which befetl the Duke of York and 
bis Iſſue, are in a great Mealure to be attributed to the 
little Reverence that Family paid to Oaths. However, 
though Edward IV. poſſeſs'd himſelf of the Crown, with- 
out any Regard to theſe Obligations; he could not but 


be ſenſible, that Zenry VI. deſerved to be confider'd with 


ſome Diſtinction, as one that had a Right to better Uſuge, 


than Common Uſurpers; for he had lived under him ma- 
ny Years in great Honour and Proſperity ; and ſeem'd ſa- 
tisfied with his Government: So that he had Reaſon to 
to look upon the Acts of Z#enry VI. as done by his own 
Conſent and Approbation; and therefore might think 
himſeif obliged in Prudence and Decency to ratify and 
confirm them. But the Doctor knows the Caſe is very 
different of Uſurpers, who never had ſo much as the Ap- 
pearance of the Conſent of the Right Heirs for their Poſ- 
ſeſſion; and therefore are neceſſitated to maintain them- 


ſelves in the Throne by Violence. The Doctor's laſt Re- 


mark upon this Caſe, is taken from Brook's Abridęmeut, whoſe 
Words he ſets down ; but they amount to no more 

than this, Tharit is ſaid, and not contradicted, that for p. 127. 
Treaſon committed againſt a King de Facto, the Party _ 
ſhalt be arraign'd under a King de jure. How little this is to 
the Doctor's Purpoſe, I have already ſnewed; aud need at 
preſent only take Notice of the Method of R eaſoning here 
made uſe of; Ji is ſaid, and not contradictel, be it ſo: But i it net 
ſaid likewiſe by the oppoſite Counſel, and not contradicted, 
that the Xing ſhall not be in a worſe Condition, than any common 
Perſon; and that therefore be ſhall,at his Return, de feat all themean 
Acts of the Intruder; and that the firft of Edward IV. (which 
annulls all the A&s and Grants of Hen. VI.) was only an Afiir- 
mance of Common Law? Do Bapgor's Counſel make any Re- 
ply to this? Or ao the Judges paſs any Cenfure upon it? 
Is not their Silence therefore as much an Argument of 
their Conſent, on this Side of the Queftion, as my Lord 


Brook would have it on the other? There is indeed a re- 

markable Caſe in the Tear-Books, not taken Notice of by 

the Doctor; which yet may be thought more co his Pur- 
| (I | | 
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pole, than any of bis other Citations from thoſe Volumes: 
1 ſhall here therefore lay it before the Reader, that I may 
be acquitted of any Inteation of concealing what may ſeem 
to countenance the Opinion I write. againſt. - It is this: 
Ralph Grey yt. being taken in actual Rebellion againſt Ed 
ward IV, in tbe Caſtle of Brambrough; be was carried 10 
Dancafter, and there deprived of the Honour of Knighthood 
in an ignominious Manner; bis gilt Spurs being hewed off bis 
Feet; kis Sword and all bis. Armour being likewiſe broken and 
taken from bim in the open Field. After this be was bebeaded; 
and the Reaſon of this Severity againſt bim, was, for his Per- 
jury and Doubleneſs, as well towards the late King Henry VI, 
as Edward IV, that now is. I confeſs there is an Appear- 
ance of Difficulcy in this Paſſage, which I ſhal} endeavour 
to explain. We are told by Holinſbead (in his Chronicles 
A. D. 1463.) that this Sir Ralph Grey bad ſworn 10 be true 
| to Edward IV, aud conſequently had deſerted 
p- 128. Henry VI, to whom before he had taken an Oath 
of Alex iance; but ſurely this could not be the 

Perjury and Doubleneſs, for which he is here ſaid to be pu- 
niſhed by Edward IV; for then it, muft have been unlawful 
to embrace his Intereſt; and thoſe numerous Attainders, 
which were | nag againft the Adherents of Heury VI, were 
ſo many Inftances of the higheſt Injuſtice. Was Fidelity 
to the Houſe of Lancaſter at the ſame Time a Crime, and 
a Duty? That is, was it Treaſon againſt Henry VI, to re- 
volt from him, and at the ſame Inftant, Treaſon againſt Ed- 
ward IV, to adhere to him? Certainly no Government 
could be guilty of ſuch a Contradiction; or if it could, 
this wonderful Piece of Fuſtice would have been moſt con- 
ſpicuous in the Execution of the Duke of Semerſes 3 who 
was moft remarkably guilty of a Breach of his Allegiance 
to both thoſe Princes; and yet we no-where find this Dou - 
bleneſ« charged upon him, as Part of his Indictment. The 
Lord Chief Juftice Hale therefore delivers it as his Opini- 
on, that this Perjury and Doubleneſs againſt Henry VI, of 
which Sir Aub Grey is here accuſed, muſt be under ſtood of 
ſome Act of Treaſon he had committed in the Reign of 
that King, which was not intended for the Service of Edward 
TV, the Rigbtful Heir. But his own Words will beft explain 
his Meaning; It is Treaſon ſays he, (MS. Hift. Plac. Coro: 
NZ) I. 1. c. 10.) in any Subjet, while an Uſurper is in full Poſ- 
ſeſſion of the Sovereignty, to practiſe Treaſon ugainſt bis Perſon. 
And therefore although the true Prince regain bis Sovereignty, 
yet ſuch Attempts againſt the Uſurper in compaſſing bis Death, 
baue been puniſbed as Treaſon, unleſs they were Anempts made 
| 1 <8 
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in tbe Right of the Righrful Prince; or in Aid, or Aﬀfiſtance of 


bin, becauſe of the Breach of Liegeance, which was temporarily 
due to bim who was King de adde. And thus it ws done, 4 
Edw. 4. 40. 9 Edw. 4. 2. _ Henry VI. was declared an 
Uſurper by Ad of Parliament, the firſt of Edward IV. And 


_ therefore King Edward puniſbed Ralph Grey with Degradati- 
on, 4s well as Death, not only for bis Rebellion againſt himſelf, 


but alſo pur cauſe de fon Perjury & Doubleneſſe qu'il avoit 
fait al Roy Hen. 6. Thus did that /ſtrious Ornament of the 
Bench underftand the Caſe I am now ſpeaking of; from 
whence it is plain, his Opinion of the Powers which belong to 
4 King de Fatto, is xot in ibs leaſt prejudicial tothe 
Rights of a King de jure; for is ſuppoſes tbe p. 129. 
Allegiance due to 4 King de Fatto, to be only Tem- . 
porary and ſubordinate; and that it could not deſtroy the inde- 
feaſible Title of the King de jure; as the Local Alleg iance 
which an Engliſh Subject owes to a 3 Prince, while 
he continues in his Dominians, does not extinguiſh the prior 
and indiſpenſable Obligation he is under to his Natural 
Sovereign ; but when his Duty calls, and Opportunity fa- 
yours, he is bound fo attend the Commands of his Lawful 
Prince: So that if this Expoſition of the Caſe before us is 


admitted, the Friends to the Doctor's Notion will be no 


reat Gainers by it. But, as reaſonable as this Solution of 
the Difficulty may ſeem to be, I am by no means inclined to 
allow this pretended Caſe any manner of Authority in the 
pr-ſent Queſtion; for I am perſuaded, it will be found, 
upon Examination, to have no Right to any Place in the 
Tear-Books. I am ſenſible, it becomes me to be very cir- 


cumſpect, when I advance any ching that is fingular in a 


Part of Learning, with which I am but ſlenderly acquainted ; 
I ſhall only therefore propoſe my Opinion, with the Grounds 
of it; and leave its Probability to be determin'd by thoſe, 
whoſe Profeſſion has qualitied them to be proper Judges. 

I take it for granted, chat the Tear- Books are only Autbo- 
r11anive, as they are faithful Reports of Proceedings in the 
Courts of Common Law; as they repreſent the Pleadings, 
and relate the Judgments given, in the ſeveral Caſes, 
with Truth and Fidelity : For which only Reaſon they have 


deen from Time to Time approved and recommended by 


the Judges, as proper Guides and Directions for Practice in 
their Courts. If it ſhonld appear therefore, that ſome 
Caſes, or Paſſages, are inſerted as adjudged in thoſe Vo- 
lumes, which were never pleaded before either Bench, and 
are not properly cognizable by them; their Credit ought 


to be ſuſpeticd, as not ſufficiently warranted ; and co be 
e 2 | _ ture 
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ſute they can never have any Influence upon Proceedings 
2 A ee Law. Now the Caſe before us is certainly li- 
able to this and other ObjeQions. As firſt, it contains an 
Hiſtorical Relation of the Succeſs of Edward; IV.azainft the 
Rebels in the North, which could not poſſibly be pleaded 
| in any Cours of Fudicature ; for if it had been 
p- 130. erer'pleaded, it muſt have been at the Tryal of 
1 this Sir Ralph Grey, to whom it chiefly relates: 
But it is evident, ſeveral Hiſtorical Paſſages occur in it, 
which did not happen till at leaſt five Years after: For In- 
Hance, it appears from this Caſe, and our Chronicles agree 
with it, that Sir Ralpb Grey was carried to Doncaſter; and 
| Beheaded . ſoon after he was taken, which fell out in the 
fourth Year of Edward IV's Reign; but it is manifeſt like 
wiſe from this ſame Caſe, that Sir Humpbrey Neville, who 
was taken about the ſame Time, was not executed till five 
Years after. This Caſe therefore could not be pleaded at 
the Tryal of Sit Ralph Grey; neither can it be pretended, 
that it was then drawn up as a Report of the Proceedings 
that then happen'd; ſince it contains an Account of ſome 
Matters of Fact, which did not come to paſs till ſeveral 
Years following. Secondly, The Proceedings here menti- 
on'd at the Tryal of this Sir Ralph Grey, are not uſual in 
the Courts of Common Law; but ſeem rather to be the 
Practice of the Court Marſhal; And the Truth is, Foby Stow 
aſſures us (in his Annals pag. 418.) that Sir Ralph Grey 
bad Fadgment given upon bim by the Earl of Worceſter, 
High Conſtable of England; whoſe Relation of this Matter 
is approved of by Mr. Selden; ſo that then this Judgment 
was given in a Court Marſhal, where abſolute Power, and not 
the Laws of the Land, take place; which muſt very much in- 
creaſe our Wonder, how it came to find Robm in the 
Tear-Books, which were moſt certainly drawn up and 
publiſhed for the Service of the Common Law Courts. We 
are not like to be reſolyed therefore by this Caſe, in the 
Queſtion about the Authority of Kings de Facto; for when 
we enquire after their Power, and deſire to be informed 
by what Laws they pretend to challenge Allegiance; I 
believe few will be contented with ſuch an Anſwer, as re- 
fers them only to Martial Law for Satisfaction. Thirdly, 
Wie have juſt Exceptions againſt this Report, if it may be 
called ſo, in another Reſpect; and that concerns the Truth 
pf the principal Facts related in it. We are told 
p. 131. in this Caſe, that Sir Ralph Grey was actually 
3 degraded of the Order of XK nigbtbood, in an igno- 
minious manner; That bis gilt Spurs were bewen off bis 
| | | Feet, 
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: Feet” bis Sword 4d af be And brides an babes frog lum, 

a &c, But by Fobw Stow's Account, which has the Ho- 

2 nour to be credited by Mr. Selden, it is evident 

d that he was not degraded, neither was his Double - p. 132. l 
1 neſs againft Henry VI. any part of the Sentenme 3 5 

f againft him; which I take to be a ftrong Preſumption at 

: leaft, againſt the Authority of this Caſe. 

wp We have now done with Baget's Caſe; but the Doctor 

ba has more Obſervations in reſerve from the Tear-Books; which 

2 he fancies do abundantly ſupport his Cauſe. His next 

4 Inftances are from the Grants of Richard III. which he FN 
4 tells us were allowed, and never controverted in the Courts f 
G of Henry Vll; and then he proceeds to the Declaration uf 5 | 
0 Henry VII's Judges, That the Crown takes away all manner 4 

e of Defefts and Stops in Blood; of which he ſeems to ho ex- | 

t tremely fond; he calls it Deciſive for ibe Authority of the King 

, in Poſſeſſion, and fancies it is impoſſible to give it à foli 

3 Anſwer. T'ſhall however venture to try the Force of theſe 

. mighty Arguments in thein proper places; and in the 

F mean time ſhall deſire Leave to go through the Reign of 

. = King Edward IV, before I take Notice of the Doctor's Evi-. 


dences from that of Henry VII. The laſt Obſervation the 
Doctor pretends to make from the Tear- Boołs of this Reign 
is, That by the Common Law of ibis Realm Kings de Fatto 
are Legiſlators, or are veſied with #be Legiſlative Authoring. 
For (ſays he) in the Year-Books of Edward IV. the Statutes 
of the Lancaftrian Kings are pleaded as Statutes of the Realm, 
of equal Force and Validity with iboſe made by Edward IV. 
Raft. Ianſwer, this may be true, and yet not ſufficient” 
for the Doctor's Purpoſe ; for thoſe Statutes of the Lanca- 
ſtrian Kings, which were pleaded and allowed in the Courts 
of Edward IV, were at that very Time voidable by that 
King; and might have been declared of no Validity, when- 
ever he thought fit; but till ſuch'a Declaration was made, 
the Courts of Juftice could not look upon them as actually 
void. So that their Exiſtence was purely precarious; and 
they lived wholly by the Permiſſion of Edward IV, not by 
Virtue of any Authority they derived from the Lancaſtrian 
Kings. And then the Diſtindt ion between Kings | 
de Fadto and de Fure is beyond Contradiction evi- p. 133. 
dent; if the Acts of the former are voidable by 
the latter, and not, vice verſa, the Acts of Kings de Fur? 
voidable by thoſe de Facto. I expect indeed it ſhould be 
faid, that all this is affirm'd without Proof; and I confeſs it 
is (0; But I muſt intreat the Reader's Patience for a few 
| P 
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flutors, and their Laws to be of 
with the Laws of any of bis Anceſtors, or with bis awn. His 
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Pages, and then I ſhall be at Leiſure to give him Satisfaction 
in this Poiat. | 


In. the next Place the Doctor aſſures us, That not only 
the Courts of Edward IV. but be himſelf in his Aﬀs of 
Parliament, bad own'd the Lancaſtrian Kings to be Legi - 
equal Force and Authority 


Way of proving this is as follows: The 141b of Edward IV. 


2. recites at large 4 Statue made tbe gib of Henry V. 


2 the Protectian of all Perſons, that ſhould go with 1be, ſaid 
King into France, or were there in bis Servite, from being 
Non*ſuited as the Aſſizes, &c. - whilſt they were abſent ; 
which At was to continue till the firſt Parliament after the 


King's Nein into England. er this Recital King Ed- 


ward - IV. and bis Parliament enact, That the ſame Order and 
Prote dt ion ſhall be obſerv'd, and be 8s available for all manner 


2 Perſons; tbat ſhould peſs into France with bim, as it was 
ar 


ſuch Perſons, as did paſs over ibe Sea mib the ſaid late 
King Henry V: And that all ſach Perſons, as ſhall naw paſs 
over the Sea with our Sovereign Lord the King, ſhall bave 
aud enjoy in every Point, all mauner of Advantages, as the 


. ſaid Perſons ſo paſſing over tbe Seas with the ſaid late King 
bad by this ſaid Statue. Here we ſee (ſays the Doctor) 2b 
Edward IV. declares that Validiay of the Szrute, during the 


Time for which it was made, 10 be equal 10 this made by bim- 
ſelf ; and challenges wo more Authority for bis own Law, than 


| be acknowledges tbat bad. This is the only Joftance, it 


ſeems, he could meet with among Edwerd IV's Acts of 
Parliament; and now the Wander is, what Service it will 
do him? Edward IV. ſays, That an Act made by Henry 
V. was available to all the Purpoſes intended by it; which 


was undoubtedly true; for all thoſe that paſs'd over the. 


Sea with Henry V. did certainly enjoy great Advantages 
from this Statute. But the or will have it, that Ed- 
ward IV. does in Effect declare, that Statute was valid during 
the Time for which it was made; very right, if he means on- 
ly, that it was de Fatto valid, as it was obeyed; 

p. 134. but if he would infer from it, that therefore 
Henry V. was a King de ure; he muſt pardon 

me, if 1 cannot be of his Opinion; for I cannot eaſily 


perſuade my ſelf, that Edward IV. who treats his Prede- 


ceſſors of the Houſe of Lancaſter with the odious Name of 
Uſurpers; ſtyles them pretenſed Kings, and would not al- 


low their Judicial Proceedings to be good without Confir- 
mation; who declares even their Ads of Parliament pre- 

tenſed Acts, and vacates ſeveral of them expreily for Want 
1 ä 8 5 | c! 
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of Authority in the Makers of them; and Laſtiy, who in 
this very AR, calls Henry V. King de Facto, and not e ure; 
could ever intend, the World ſhould believe; he thought 
that Prince had a Zegiflative Capacity, The Doctor 
may flatter himſelf, that theſe are no Contradictions; but 
I muſt beg Leave to indulge my ſelf in my Perſuaſion, 
that no candid Reader, who ſeriouſly examines the Im- 
portance of theſe Expreſhons, and diligently obſerves the- 
Style of thoſe Acts, which paſſed againft the Title and 
Government of the Houſe of Lancaſter, will allow it to 
be poſſible, that the Paſſage now in queſtion can fairly 
be underflood in the Doctor's Senſe. But all that he can 
poſſibly urge on this Argument, will be effectually an- 
ſwer d by a View of the Proceedings of Edward IV's Par- 
liaments; by which it will appear, that all the Ads of the 
Three Heums were held to be defective in Point of Au- 
thority: And then certainly thoſe Princes could not have a 
Legiſlative Capacity, who had none at all. ID 
] lay, all the Adds of the Three #emrys were held to be 
defective in Point of Authority, in Edward IV's Reign. 
Now their Ads were either ſuch, as were done out of Par- 
liament, or in it. That thoſe that were done out of Par- 
liament, were not look'd upon as valid, is evident from 
the Confirmation of them by (1 Edw. 4.) Edward IV. For 
why were they confirmed, if they did not need it? If 
their Authority was not at leaſt queſtionable, and liable 
to be diſputed without it? The Doctor may here tell us, 
if he pleaſes, that à Confirmation does not always imply 
2 Want of Authority in that which receives it; becauſe 
Magna Charta was confirm'd ſeveral times: But | 
that could not be the Meaning of the Parlia- p. 135. 
ment in the prefent Caſe; for the Preamble of 
the Ads aſſures us, that the Confirmation there granted 
was in eſcbewing of Ambiguitizs, Doubts, and Diverfities of 
Opinions, which might riſe, enſue, and be taken of Fudicial 
Acts, &c. But thoſe Doubts and Ambiguities could only 
happen upon account of the Power, from whence they 


_ proceeded ; for upon the Confirmation of them it is added. 


That they ſhall be of like Force, Virtue, and Effect, as if they 
bad been done in the Time of any Xing lawfully reigning, 
&c. an undeniable Proof, that it was the Want of Au- 
thority in the Prince only, which was the Reaſon of their 
Confirmation. Beſides, we ſhall find preiently, that ſome 
of the Ads of Parliament of the Three Henrys, became 
void purely upon King Edward's refuſing to confirm them. 
And thea ſurely it will be granted, that their Ads of 
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leſs Moment and Authority, ſtood much more in need 


of a Ratification from the King de ure. Laſliy, If the 
Doctor ſhould init upon it, that the Confirmation given 


by Edward IV. added nothing to the Validity of thoſe - 
Ads, may it not be with as much Reaſon affirm'd, that 
the Confirmation granted to the Fudicial Acts, &c. of the 
C:mmonwealth and Oliver Cromwell, was equally. unneceſ- 


ſary ? I ſhall preſume therefore to believe it to be an un- 
doubted Truth, that the Confirmation allow'd to the Ads of 
the Three Henrys did imply, that they were not of ſufficient 
Authority without.it. And if this is really che Caſe, this 
alone diſcovers ſuch a Defe& of Power in Kings de Facto, 
even tho* their As of Parliament ſhould be allow'd to 
be good, as will ſufficiently vindicate thoſe, who diſtin - 


guiſh them from Kings de Fure: For if we take a parti- 
cular View. of.the ſeveral Extra - Parliamentary Ads, which 


N only became valid by the Confirmation of Ed- 
P. 136. ward IV; we ſhall perceive, that as they were 
mmany in Number, and various in their Kinds; 
ſo they were all Eſſential to the very Being of Govera- 
ment; which cannot poſſibly ſubſiſt, where a Power of 
performing them is Wanting. Let the Reader only be 


pleas'd to try the Experiment, and ſee whether he can 
form any other Idea of a King de Facto, from the Statut? 


which confirms the ꝓudicia! As, &c, of the Three Henrys, 
than this which follows. E Un 1 

He is a Perſon that is not legally qualified to give a 
Commiſſion to Judges, neither are the Proceedings in- his 


Counts of Fudicature of any Authority. He cannot create a 


Nobleman, or make a Biſhop ; and whatever Liberties, Pri- 
vileges, and Immunities, Cc. he grants to Cities and Cors 
poratioxs, they are of no Validity, His Licenſes of Mort- 
main, and Preſentations to Benefices, are voidable; and e- 
ven his Grants of Wards and Marriages, Fairs and Mar- 
kets, are revokable at the Will and Pleaſur2 of the King 
ds Fure. He can neither give a Peyſion nor a Cerrody 


and eſpecially all Lands beſtowed by him, are reſumable, 


whenever his Righrful Succeſſor is pleaſed to make uſe of 
his Authority. More Inſtances might be obſerved in the 
printed Adds and Rolls of Parliament, beſides what 1 have 
here recited z which would abundantly prove, that the 


Authority of Kings de Facto, as aſſerted by the Doctor, 


was a S:cret in our Conſtitution not then diſcover'd; for 
had that been an unconteſted Doctrine, theſe Acts of 
Kings de Fatto had never received, nor needed a Confir- 
mation: And it will apt now be thought ſtrange, it 1 * he 
i | | og octor 
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Doctor had before affirm'd, ſhould be true, viz. That be 
Grams, Licenſes, Letters Patent, Gifts, &c. of ibe Three 
Henrys, are pleaded and allowed in a the Fudicial Proceedings 
of Edward IV's Courts of Fudicature to be valid, &c. for 
it is plain they were confirm'd by Edward IV. and there- 
by acquired an effectual Force againſt all Oppoſers of 
their Authority; but then it muſt be confeſs'd, 5,9 
they owed their Validity to that Prince, not p. 137. 

to the Three Hexrys. So that whatever may be 
the Power of Kings de Facto in Parliament, it is clear, 
that they have ſo little out of ir, that the common Ends x 
of Government are not attainable under them. | 4 | 4 
But che Doctor is confident, the Acts of Parliament of | | 
the Three Henrys ftand upon a ſure Foundation; for he 
tells us, they bave been always beld valid, ibo never _ 
med; and therefore (ſays he) when that which is the bigbeſt 
AS of Government is valid, none of the reft of their Regal. 
Acts can reaſonably be diſputed. Upon this Occaſion the 
Doctor will pardon me, if I put him in mind of a Com- 
plaint he has.made againſt his Adverſaries, that they did 
not duly conſider, that all his Arguments are built ahn 
Matters of Fact, which can only be anſwer d by denying them. 
Here therefore he plainly tranſgreſſes his own: Rule, by 
arguing againſt Manter of Fact; for he very well knew, 
that all the other Royal Ads of the Three Henrys were not 
held to be valid, as the Confirmation of them manifeſtly im- 
plied ; and this was worſe than diſputing them; for it was 
putting their Want of Authority out of Diſpute. Beſides, 
was not their Authority diſputed in Bagot's Caſe ? Was not 
the Validity of Henry VI's Letters Parent the Point, that 
was Chiefly cbntroverted ? Certainly this is a Truth the 
Doctor himſelf will not diſpute; and if 1 miſtake not, it 
deſerves his particular Notice, that this Diſpute laſted 
| ſeveral Terms, and took up at leaft two Years before it 
was ended; ſo anreaſonable were the Lawyers of thoſe 

| Times, and ſo ignorant the Judges, of the Conſtirution. 

5 Since therefore the Matter is really thus, as I have repre- 
fented it; fince likewiſe it is a Rule not to be diſpenſed 
with in Enquiries after Truth, that doubtful Propoſitions 
are to be examin'd by thoſe that are evident; why ſhould 
we not rather infer, from the Confirmation, which we are 

ſure was granted to many of the Regal Ads of the Three 
Henrys, that the reft alſo wanted it; than athrm with the 
Doctor, (without ſufficient Authority) that the Ads of 
Porliament of thoſe Kings were held good without Confir- 
mation, and therefore that all their other Acts 2 to 
| OY 8 | have 
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have been efteem'd ſd too f I will preſume to 


pP. 138. add, that the Doctor here again violates that 


Reſpect, which he profefſes to be due to Fad. For, 
Firſt, It evidently appears from ſome Inftances upon Re- 


cord, that Conſir mat ion was denied to ſome Ads of Tarli- 


ament of the Three Hemys; and that the Effect of that 
Denial was, that they were eſteemed of no Authority. 
Thus, among other Petitions, the Commons pray, © That 
«© all Acts of Parliament, afore this Time made, for Pay- 
© ment and Conteatation of Fees, Rewards, and Cloathing 


of your Juſtices, Barons of your Exchequer, Serjeants at 


© Law, Attorney, Cc. be good and in Force. Jo this be 

ing anſwers; © As to this Article, it is thought neceflary, 
© that they be truly paid; but not to affirm their A ſſigu 
© ment of Payment and Cbatentation by Authority of Par- 
© liament; but that it be at the King's Pleaſure,” Here 
we ſee an Ad of Parliament loſes its Force only for want 
of Confirmation ; the bare Denial of which, in that pub- 
lick Manner, was equivalent to annulling, or declaring 
it void. Another Inftance is this which follows, Item, 
* Prayen your Commons, that all Ads made by Authority 
© of eny Parliaments, holden in the Time of the preten- 
© ded Reigns of eny of the ſaid late Pretended Kings, for 
© Contentation or Payment of eny other Sum or Sums of 
© Money, due unto the Mayor and Fclawſhip of Mer- 
« chants of the Staple of Caleys, for the Time being; for 
Money lent by them to eny of the ſaid late Pretended 
© Kings, or for Payment of Wages of the Captain and 
© Souldiers of the Town of Caleys, and the Marches there; 


© be in their Force and Effect, and available to the Felaw- 


© ſhip and Merchants of the ſaid Staple now being, and 
© to their Succeſſours, for Contentation and Payment of 
© the laid Sums of — yet remaining due and unpaid - 
nt to them, ſpecified in eny of the ſaid Acts of Par- 
P- 139. * liament, Cc. (Rot. Parl. r Edw. 4.) But the 

King's Anſwer was, This Article is reſpited; and 
if I remember rightly, it was not till four Years after, 
that the Kolls of Parliament tells us, there was any Pro- 
viſion made to ſecure the Payment of thoſe Debrs. So 


that here is a Nztiona! Debi, contracted upon Parliament 


Security, (very probably for the Carying on a War a- 
gainſt France, as well as for the Payment of the Gatriſon 
ot Calis) in Danger of being entirely defeated, had not 
King* Edward at laſt, by bis Royal Aſſent, entiled it to a 
Legal Payment. What will the Doctor now ſay to this ? 


Will he perſuade us, that theſe were no Acts of a pub- 
| lick 


. 


JJ. Rod. to = © Xn 


* IS ' w 


* 


TrxBASON UNMasSRk®D, &c.. 107 
lick Nature ? Or rather, may we not hope, that he will 
retract the ais which, it is to be fear'd, 
bave had too much Credit with many of his Readers? 
No body, ſays the Doctor, bas been able to produce one fingle 

A8, of all the numerous Ads that were made by the Three 
Kings of tbe Houſe of Lancafter, that was efteem'd to wans 
the Confirmation of Edward IV; for without it they were 
beld to be of as good Autbority, as bis own Ads. And again; 
I bave ſbewed, that there was not one of the numerous Pub- 
lick Aﬀs, that were made in the Reipns of the Three Henrys, 
ever confirm'd; and yet ſtood, and (exeeps ſuch of them as 
baue been repealed) do ſtand in Force as this Day. Theſe 
Expreſſions are ftrong and peremptory; and would indeed 
anſwer the Doctor's End, if there were any Truth in 
them; in which reſpett I muſt have Leave to ſay, they 
are now viſibly defective. The Reader will undoubted} 
obſerve, that the Inſtances I have here recited, of 4. 
of Parliament. of the Three Henrys, which became void by 
being denied a Confirmation, are not to be found in the 
printed Act of Parliament of the firſt of Edward IV. And 
true it is, that they are there omitted, as well as fome 
other Matters, very worthy of Regard in this Contro- 
. verſy ; but he will meet with them in the Rolls of Parli- 
ament. Now, though J do got pretend to produce any 
mare Inftances of 4#s of Parliament, which became void 
by being denied Confirmation; I would however ask, whe- 
ther theſe Two are not ſufficient for my Purpoſe ? If 
they bad an original complete Authority before Edward 
IV's Time, I would fain know, how they came to need 
bis Confirmation? And if they did not need his 
Confirmation, it would be a great Favour to in- p. 140. 
form me, how they became void by the Refuſal 
of it. I would carry theſe Queries a little farther : Did 
not the Manner of voiding theſe Acts of Parliament 
plainly denote a Defe& of Authority in thoſe that made 
them! And might not the ſame Defe& of Authority be 
objected againſt every Ad of Parliament made by the Three 
Hens, as well as theſe Two? The Doctor perhaps will 
ask, how then came any of the Ads of thoſe Kings to 
be good, which do not appear to have been confirmed ? 
But this is a Queftion I am not bound to anſwer; it is 
enough for my Purpoſe, if I can ſhew, they were not 
good without the Approbation of the King de Fure; and 
that I think I have effectually done; and need not be 
ſolicitous, from whence they derived their Validity, pro- 
vided they did not owe it.to Kings de Faffo. For this 
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is as good, as Ten Thouſand Arguments, to demonſtrate, 


that the Parliaments of Edward IV. did not own the Le- 


giſlative Authority of his Three r which is the 
Point now in Queftion. I might urge farther, that if the 
As of Parliament of Kings de Facto, that were of grea- 
teſt Moment, were not of Force without the Confirmation 
of the King de Fure ; then certainly the Invalidity of the 
reſt of their Acts, which were of leſs Conſequence, could 
not reaſonably be diſputed: That is, ſince it is evident, 
that the Security given by the Parliaments of the Three 
Henrys for Money borrowed for the Publick Service (a 
Matter certainly of the utmoſt Concern in all Govern- 
ments) was inſufficient 3 it will follow, that all their other 
Ads of Parliament, could not be efteemed of good Autho- 
rity. Secondly, 1 ſay again, that it is without. ſufficient 


Warrant, that the Doctor affirms, That all tbe Acts of Par- 


Tiamens of the Three Henrys were good, though not conſirm'd; 
becauſe it is manifeft, ſome of them were declared, void; 
which would not have been done, if they had 


p. 141. been good; for no Ad can be declared void, but 


EY what was defective in ſome reſpect before ; but 
no other Defect can be aſſigu'd, as a Reaſon for ſuch a De- 
claration, in the preſent Caſe, but only that of Authori- 


ty in the pretended Legiſlators: Now it appears evidently. 


 trom the Rolls of Parliament, (Rot. Parl. 1 Edw. 4.) that 
4 Statutes, Ads, and Ordinances, made in and for the Hur, 
Deſtruction, and Avoiding of ibe Right and Title of King 
Richard, or of bis Heirs, to ast, cleyme, or have the Crawn 
Real, Power, Eſtate, Dignite, Præeminence, Governance, Ex- 
erciſe, Peſſeſſions, and Lordfhips, &c. are ordained, declared, 
and eſtabliſhed to be void, and be taken, bolden, and reputed 
void, and for nought, adnulled, repealed, revoked, and of no 
Force, Value, or Effect, &c. For this Clauſe being declara- 
tory, does not only imply, that they were not to be of 


any Force for the future; but alſo, that they wanted it 


before. And this cannot be doubted by thoſe, that will 
give themſelves the Trouble of peruſing the whole Act; 
in which it is affirmed, Thar the Kight and Title of tbe Crown 
of England, after the Deceaſe of King Richard II. by Law, 


Cuſtom, and Conſcience, deſcended to Edmund Earl of March; 


and that Faith and Ligeance was due to bim; and alſo Richard 
Duke of Tork is ſaid, in his Life, to have been very King, 
in Right, of the Realm ef England. Which Expreſſions 
could not pofſibly have been uſed, if they had not look'd 

upon thoſe Acts of Henry TV. by Sick fin endeavour'd 
to lecure the Succeſſion of the Crown to his Iſſue and Fa- 


* ; « i — * . 
1 * Py 1 _ — a Aa 2 1 at. 


1 : * 
— a — 1 — ——_— n 2 


„ ˙ . an aw eas. 


* 


TRARAEASsON UNMAS Ek p, Cc. 109 
mily, as ineffectual for the Purpoſes they were intended. 
And thus, when Henry IV. regain d the Crown, and by 
forcing Edward IV. out of the Kingdom, was fully poſ- 
ſeſſed of every Part of it; what he did in Parliament, 
during that Interval, was iatirely vacated by the ſaid 
Edward. (Rot. Parl. 17 Edw. 4.) The Act of Parliament, 
by which this Annullation was declared, is worthy of the 
Doctor's ſerious Conſideration ; and theretore I ſhall tran- 
ſcribe it for his Uſe. 3 N 
Whereas in the moſt dolorovs Abſence of our Sov-- 
© reign Lord the King out of this Realm, being in the Parts 
© of Holland, and be fore his victorious Regreſs into the ſame 
© Realm; ina pretenſed Parliament, unlawfully and by uſur- 
© ped Power, ſummon'd by the Rebel aud Enemy to our So- 
© yereignLord the King, Zenry VI, late in Deed and 5 
© not of Right King of England, holden in the Palace p. 142. 
© of Weſtmivuſter the 26th Day of November, in the 
«* Ninth Year of our Sovereign Lord the King that now is, 
© under the coloured Title of the ſaid Henry, the Forty 
«© Ninth Year of the Inchoation of his pretenſed Reign, 
© and the Firſt Year of the Readeption of his Uſurped. Po- 
wer and Eſtate, divers and many Matters were treated, 
* communed, wrovght, to the Deſtruction and Diſheriſon 
of our Sovereign Lord the King, and of his Blood Royal, 
* by the Labour and Exhortation of Perſons not fearing 
* GOD, nor willing to be under the Rule of any Earthly 
Prince, but inclined, of ſenſual Appetite, to have the 
© whole Goveraance and Rule of this Realm under their 
© Power and Domination: Which Communication, Treates, 
and Workyngs, doth remain in Writing, and ſome ex- 
* emplified, whereby many Inconveniencies may enſue to 
© our Sovereign Lord the King, and his Blood Royal, which 
* GOD defend, and all Noblemen at this time attendiag 
© about the King, and all his other Liege People and Sub- 
* jets, oneles due Remedy be provided in this Behalf. Our 
© ſaid Sovereign Lord the King, by the Aﬀent of the Lords 
Spiritual and Temporal, and at the Requeſt of the Com- 
© mons in the ſaid Parliament aſſembled, and by Authority 
* of the ſame, for the Surety of his Noble Perſon, his Noble 
© Iſſue, and the Inheritable Succeſſion of the ſame, and for 
the Surety of all the Lords, Noblemen, and other his Ser- 
* vants and Subjects, hath ordained and eſtabliſhed, thac 
© the ſaid pretenſed Parliament, with all the Continuances 
and Circumſtances depending upon the ſame, be void and 
* of none Effect. And that all Acts, Statutes, Ordynaunces, 
Iteates, Communications, Conventions, and Workyngs 
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© jn the ſaid pretenſed Parliament treatyed, communed 


Oc. and all Exemplifications made upon the ſame, or any 
© Part of them, and every of them, ſhall be reverſed, can- 


| © celled, void, undone, revoked, repealed, and of no Force 


© nor Effet.” The Doctor is indeed poſitive, that the 


Authority of thoſe Laws, which Henry VI. made on bis 


adeption of the Regal Dignity, bad been own'd, if they bad 
— been repeaPd wits IV. for theſe e he is 
pleaſed to affirm) made in the Forty Nimb Tear of Henry VI. 
did not fink of N as ſome bave imagined, and urged 
or an Argument; but were repealed and reverſed, as my Lord 
Chief Fuſtice Coke ſays ; for Edward IV's Ad doth nor declare 
them void, but ordain and eft abliſh them to be void. A very 
| acute and judicious Obſervation! For then it 
p- 143. ſeems King Edward TV.'s Friends ftood all this 
| while attainted, his Iſſue excluded the Succeſſion, 
and his Laws repealed, till the Time of paſſing the Act, 
which was the Space of eight Years; for ſo long it was, be- 


fore he thought fit to annull the Proceedings of Henry VI. 


in his pretenſed Parliament. Now it muft be obſerved, that 
Edward IV. held a Parliament in the Twelfth Year of his 
Reign, and another in the Seventeenth, (when the A& we 


are now ſpeaking of yl in which no arrainted Perſon 


could poffibly fit ; an 
of Time, the Acts of Parliament made by Henry VI, being 


conſequently, during all this Space 


in full Force according to the Doctor's Aſſertion, Edward 
IV.'s beft Friends were incapacitated for Sitting in Parlia- 
ment: The Doctor may believe this if he pleaſes ; but I 
muſt deſire to be excuſed. The true Reaſon undoubtedly, 
why at laft it was thought fit to annull the Proceedings of 
that Parliament of HenryVI, was out of a prudent Regard 
to the Uncertainty of Humane Affairs, of which that Age 
was abundantly convinc'd., Another Revolution might 
happen, when the Friends to the Lancaſtrian Family would 
have it in their Power to revenge themſelves upon their 
Enemies; and then thoſe Acts of Attainder, which had not 


been reverſed, might be in Execution: And beſides, Hen- 


ry VI, in this laſt Parliament, had again entail'd the Suc- 
ceſſion of the Crown upon his own Iſſue; and (which might 
be judged a Matter of no ſmall Concern) upon the Failure 
of it, had ſettled it upon the Duke of Clarente and his 
Children. Now conſidering the Temper of that Duke 
(who died that Year) and the Mutability of thoſe Times, 


it might be thought dangerous to ſuffer that AQ (tho? made 


in a pretenſed Parliament, urlawfully and by uſurped Power 
ſummon d by that Rebel and Enemy to King Edward IV, ny 
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VI, late in Deed and not of Right King ef England) to con- 


tinue unrepealed. I make uſe of that Word, becauſe I think 


I way do it without any Prejudice to my Opinion ; for tho? 
the Doctor ſeems perſuaded, that whatever Acts are re- 
gealed, muſt needs. be of Force till they are ſoz I cannot 
allow tbis to be always true; of which I have juſt no given 
an Inſtance, in the Acts of &emry IV, which were declared 


Null and Void in the firſt Parliament of Edward IV; and 
yet in that very Statute they are ſaid to be repes- 7 


led too. It is true, the Acis of Henry VI. are not p. 144+ 
declared void in this of Edward IV, in expreſs 
Terms; which Omiſſion the Doctor thinks remarkable for 


his Purpoſe; but the Words made uſe of are certainly of 
equal Importance; for they are ordained and eſtabliſhed 20 
be void, which is equivalent to declaring them fo, In a ward, 


if the Laws made by Henry VI. before his Diſpoſſeſſion, 
were not beld of ſufficient Authority, as I have proved by 


ſome Inflances z it muſt be very ſtrange, if thole made by 
dim upon his Recovery of the Crown, ſhould be good and 


1 ſhall proceed farther in my Enquiries into the Truth of 
the Doctor's Poſition, That none of tbe Aſis of Parliamens 


Doctor confeſſes, that ſome 4its of Parliament relating ta the 
Town of Shtewsbury, and to the Founding ſame Religions 


Houſes, were confirm'd by Edw. IV; but then he ſays, bis 


was probably through Caution, and at the Deſire of iboſe that 


were concerned in them: I readily agree with him in this 


Point; but the Queſtion is, whether this Caution was nat 
neceſſary and whether the Validity of theſe Acts, for 


which this Confirmation was deſired, might not have been 


controverted without it. Confirmations of this Nature do 
not uſe to be deſired, or granted. but upon real, not ima- 
ginary Occaſions; and therefore if Conjectures were to be 
admitted in this Caſe, they ought rather to be in Fayour of 


tte former, than the latter; eſpecially conſidering the In- 


tention of the AF, in which theſe Confirmations were made. 
The Preamble ſays, it was to prevent Ambiguities, Daubis, 
and Diverſities of Opinions about the Validity of Ads of Parli- 


| amens; and therefore the. Dotior muſt give me Leave to 
_ infer, that this Confirmation. was no neceſſary thing, Be- 
tides, allowing, this Caution to have been needleſs, yet even 


this is an Argument againſt the Doctor's Hypotheſis; for 


- if the Legiſlative Autberiiy of Kings de Facto was an undeni- 


able Part of the Conſtitution, which had been always: uni- 
= | 475 verlally 


md by Edward IV. The 
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 fally acknowledged, and never diſputed; bow 


* 145 · came Doubts to ariſe on a ſudden, in Peoples 

_ - Heads, about the Validity of the Acts of the 
Three Henrys? Whac Reaſon was there, why any Subject 
ſhould put himſelf to the Charge and Trouble of ſoliciting 
an Act of Parliament to ſecure a Title, that had never been 
called in Queſtion? And this will be thought the more 
ſtrange, when it is obſerv d, that thoꝰ the Doctor calls theſe 
Acts which were confirm'd, Ads of 4 Private Nature; yet 


they were ſuch, as Multitudes of Perſons were concerned 
in: All the Inhabitants of the Town of Sbrewibury, and all 


thoſe that derived any Benefit from the &eligious Houſes 


founded by the Houſe of Lencaſter, whoſe Number could 


not be ſmall and inconſiderable. Surely it would be very 
ſurprizing and unaccou-table, to find People ſo much afraid 


- where no Fear was, if it had not been a prevailing Opinion in 


thoſe Times, that the Acts of Kings de Facto needed Confirma- 
tion; but ſuch an Opinion could never have obtain'd' it, had 
the Conſtitution been ſuch, as the Doctor repreſents it. To all 
this let me add, that it was at the Deſire, not only of thoſe 


that were immediately concern'd, that theſe Acts were 


confirm'd ; but alſo of the Houſe of Commons too; for all Aﬀs 


of Parliament, ia thoſe Days, were in their firſt Formations 
only Petitions of the Commons, who could not be ſuppoſed- 


capable of making that any Part of them, which never had 
a Precedent to countenance it; and if the Doctor's Opini- 
on be true, wanted even the leaſt Appearance of Reaſon 
ro juſtify and ſupport it. To conclude therefore, ſhould 
we allow it to be true, that theſe were the only Acts of the 
Three Heurys, that were confirm d by Edward IV; yet this 
Confirmation is a Proof, that thoſe Acts were not thought of 


ſufficient Authority without it. And then IT may ask the 


Doctor to give one ſingle Inſt ante out of all our Records, of any 


Act of Parliament made by 4 Rigbtſul Ning, that ever was 


confirmd for Want of ſuſſicient Authority, This Queftion 
was put to the Doctor with great Aſſurance, as he is pleas'd 


to ſay; but I am perſuaded, with as much judgment: And 


it is worth while to obſerve, how the ( Defence, p. 70.) Do- 
ctor anſwers it. The Ads (ſays he) of the 12th of Charles II. 


were confirm'd in the Thirteemh of Charles Second; and this 
be tells us, is an Inſtance for bim, and 4 famous one. 


Well! if the Dettor only may ſpeak with Aſſu- 


p. 146. rence, who can help it? But 1 hope, without 
[+ -- 3b Breach of Modeſty, we may ask what he meant 
'by this Anſwer; and how it was to his Purpoſe. The 


Queſtion was, Whecher Acts made in a Legal Parliament 
by a Rightful King, were ever confirm'd, by Reaſon - 1 
| | 5 * Detec 
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Deſelt of chat King's Authority: The Doctor ſays, Ves; 
becauſe 'King Charles II.  confirm'd the Acts made in the 
Convention; this is wonderful: For the Doctor knows very 
well, that thoſe Acts were not confirm d for want of Autho- 


rity in King Charles II. when they were made; but for 


want of Authority in that Convention, or Pas liament, up- 
on the acconnt of its not being called by the King's Writ. 
The Doctor is too well acquainted with our Conftitution, 
to be ignorant, that there are certain Eſſential Forms to be 
obſerved in the Summoning, Electing, and Conſtituting Legal 


Parliaments, by the Omiſſion of which their Proceedings 


will be queſtionable at leaſt, if not void; and this may 
undoubtedly (39 Hen. 6. c. 1.) happen under Kings de Fure : 
But how is this applicable to the Caſe of Henry VI. whoſe 
Acts were confirm'd only upon the Account of a Defett in 
his Authority, and not upon any Suſpicion of Irregularity 
in the Aſſembling of his Parliament? Well, but the Do- 
ctor asks, how it came to pals, that there were no more 
Akts of Parliament of the Three Henrys confirm'd, if they 


were not of ſufficient Force without it? I anſwer 3 Tbat 


it is very probable, that 'mayy more were confirm'd, than 
thoſe the Doctor mentions ; but that ſome more were con- 
fm i, is certain and undeniable. For, Firſt, when Richard 
Duke of Tork laid Claim to the Crown, he granted and 


agreed, that all other Ads and Ordinances of Parliament (be- 


ſides thoſe that concern'd the Inheritance of the Crown) 
ſoonld be good and ſufficiem againſt all other Perſons; (Rot. 
Parl. 39 Hen. 6. n. 15.) which Conceſſion prevented ma- 
ny Inconveniencies of a Change. And Edward IV. was 
obliged by the Intereſt of his Government, and by this 
Precedent by his Father, the firſt Claimer to approve of 
the Conceſſion. Beſides, the ſame Concern for the Pub- 
lick Good and Welfare, which prevail'd with King Ed-: 
ward to confirm the Fudicial As, &c. of the Three Hen- 
Y, done out of Parliament, would neceſſarily oblige him 


to do as much for many of their Ads of Parlia- 


ment, which manifeftly provided for the general p. 147. 
Benefit and Advantage of his People. It is true, 

the 4# which confirms the ꝓudicial Proceedings, &c. of 
thoſe Princes, ſeems plainly to except their Ads of Par- 
liament from that Confirmation; but even that Exception 
overthrows the Doctor's Aſſertion; for if it was a cer- 
tain Truth, (as he would make us believe) that thoſe 4. 
wanted no Confirmation; it was impertinent to tel] the 
World it was not intended them: And it is not eaſy to 


conceive, ſuch an Inſtance can be produced of Ads of- 
| H : Parliament, 


/ 


114 TRIAS ON UNA aSK , Ar 
Parliament, the Authority of which was indiſputable, 
that were particularly excepted aut of an 4 of -Confir- 


mation for no other Reaſon, but only becauſe they did not 


need any. It is very probable therefore, that King Eds 
ward took care to intimate bis Phealure, that all thole 


Ats of his de Fado, Predeceſfors, which were thought of 


publick Uſe and Service, ſhould ill be put in Executio 
notwithſtand ing we do not meet with any expreſs Act o 
Parliament, by which they were formerly confirm d; and the 
true Reaſon, why only thoſe particular Acts, which con · 


gern'd the Foundation of Regis Houſes, and the Tywn 


of Sbrewsbury, were mention d, ſeems to have been, rather 
to ſecure them from the 48 of Reſumption, which had 
paſſed juſt before in this Seſſion of Parliament, than 15 
ſupply the Defe& of Authority in the Kings of the Houſe 
of Lancaſter; For by this Ad ef Reſumption, all Lands, 
Nibis, and Powers, being reſtored to the Crown, which 
had been granted away by the Three, Hens; the very 
Sites of Religious Houſes founded by them were reſuma. 
ble, without a particular Exception; and upon the ſame 


Account the Town of Shrewsbury ood in need of Abc dal 


Favour, for the Preſervation of thoſe Privileges, which h 


been conferr'd upon it by the Bounty of thoſe Kings. 1 


Secondly, It is certain ſome other Ads of Parliament © 


thoſe Princes of the Houſe of Lancaſter, were confirm'd 


by Edward IV. beſides thoſe mentioned by the Doctor: 
As an (Rot. Parl. 1 Edw. 4.) Ad for the Cloatbing, &c. 


of the Fudges, and the Letters Patent of Henry VI. to 


ette, of Luxemburgh, Duchels of Bedford, granted in 

— — are alſo confirm d. All Commiſſions of Sewers, 
for which they had the Authority of Acts of Parliament 
| made by Henry VI. are likewiſe declared Good; 

p. 148. which 3 ſhewed, that thoſe Ads were not 
held of ſufficient Force, to warrant the Pro- 
ceedings of the Commiſſioners. And Lefty, ſeveral Ads 
of Parliament made by Henry VI. againft the Breakers of 
Leagues, &c. with Foreign Princes, are exprefly confirm d, 
but at the ſame time it is declared, that the ſaid Confirms- 
tion ſhall not extend to the ſecond of Henry V, VI; which 
attords us another remarkable Inſtance of an Act of Par- 
liament made by a King de Facto, which became void by 
the King de Fure's bare Refuſal to confirm it. I doubt 
not however, but it will be ftill ask d, Why don't we find 


more Acts of Parliamenteof the Three #enrys confirm'd, if 


it was neceſſary ? How comes it to pals, that ſo manyof their 
Laws have been executed ever fince their Reigns, with- 


out 
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— Appearance of a Ratification from their Lauful 
Surcceſſor ? If they did not receive their Authority from 
the Makers of them, from / whence did they derive it? 
Now; if this Objection fizaifies any thing, it will prove 28 


well, that Laws may be made without Biſhops, without 


a Houſe of Commons, without the Concurrence of the 
Three Eſtates, and even of the King himſelf; for Inflances 
may be eaſily given of A#s and Ordinances, which have bad 
the Force of Laws in England, which were defeRive up- 


on one or other of thoſe Accounts. Thus Mr. Pens, tells 


us, That ſeveral Acts are printed in the Statue Book, as Ad 
of Parliament, which bad no Authority ; And my Lord Elteſ- 
mere (in his Speech about the Poſt Nati) has mention d 


ſeveral Proclamatiors, which had the Force of Laws. It 


has likewiſe been acknowledg d, that many Conſtitutions, 
which were originally enatted by a Foreign Authority, (as 
ſome Papal and Leguntine Conſtitutions) are binding in En- 
land, by Virtue of the N Sufferance, and the free Con- 
ent of the People; yet ſurely it does not from thence fol - 
low, that the Pepe had any Authority to .impole them. 
But this will appear more evident by the followiag Ob- 


ſervations. A Learned Author has aſſured us, that ſome 


Ordinances of Simon Momfore had as much the 
Force of Laws, as if they had been made by King p. 149. 
Henry III. And tho' it is an eftabliſh'd Truth, 


that the Aſſent of the Commons is abſolutly neceſſary in 


ntaking Laws, and without it nothing can deſerve the 
Name of an AQ of Parliament; yet my Lord Chief Ju- 
ſtice Cote aflures us, That the gth of Richard II. concer- 


_ ning Hereſy, tho' proteſted againſt by the Commons, 


was put in execution, and continued to be obſerved. as a 
Law, till it was repealed by Edward VI. and Queen Eli. 
zabetb. The ſame thing is affirmed by Mr. Fox, of the 
24 of Henry IV. c. 156. That the Commons never gave 
their Conſent to it; and the Lord Chief Juſtice Coke con- 


cours with him in his Opinion of this Statute, and like- 


wiſe of the 2 of Henry V.c.7. The Force of which A&s 
was felt by the Subjetts, till Henry VIII's and Edward VI's 
Reigns 3 and afterwards in that of Queen Mary, till their 
final Repeal by Queen Elizebetb, I may now ask the Ho- 
Sor the ſame Queſtion he puts to his Adverſaries, (De- 
fence, p. 62.) what ſort of Laws theſe were. Will he ſay 


they were Statute Laws? That could not be, for they 


were not enacted in a Parliamentary Way. Were they 
Common Laws? That was alſo impoſſible at the Time 
when they were ficſt put r When he anſwers 
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theſe Queftions, his Adverſaries will be able to tell him, 
what fort of Laws thoſe of the Three Henrys were. Cu- 
ſtoms, he ſays, (View, p. 24+) are ſometimes by As of Par. 
liamem turn'd into Starute Law, but Statutes can never be 
turn'd into Common Laws or Cuſtom. But therein he nei- 
ther ſpeaks Accurately, nor according to Truth: For, Firſt, 
Tho? Statutes are ſometimes made in Affirmance of Common 
Law; yet Common Law is not thereby turn'd into Sratute ; for 
then it would ceaſe to be Common Law. Secondly, It is not 
true, that Statutes can never be turn'd into Common Law; for 
my Lord Chief Juſtice Hale has given it under his Hand, 
( Hiſtory of the Common Law, ch. 1. p. 3.) That many of thoſe 
_ "rbings, that now obtain as Common Law, bad their Original 
Parliamentary Ads or Conſtitutions. made in Writing by the 
Xing, Lords, and Commons; tho' tboſe Als are 
P. 150. no eitber not extant, or if extant, were made be- 
fore Time of Memory, &c. F: S% 
1 ſhall only mention one Inftance' more, which alone 
"might be ſum̃cient to ſhew, that the Validity of Laws 
does not always depend upon the Authority of the firſt 
Makers of them; or that the Commands of Perſons not 
legally qualified to give them, may be obſerv'd and obey- 
ed, as equal in Authority to the moſt Sacred Laws of the 
Kingdom. King Kicbard II. being forced to yield to the . 
Violence of the Times, iſſues eut his Writs for a Parlia- 
ment to meet on the zoth of September, the 23d Year of 
His Reign; on which Day he reſign'd up his Crown ; and 
the Duke of Lancaſter took Poſſeſſion of it, by the Name 
of King Henry IV; and thereby that Parliament was actu- 
ally * the very firſt Day it met, as the Parliament 
Roll of Henry IV. declares (W. Prynn's 4th Part of a Regi- 
fter, &c. of Parliament Writs. SeQ. 5. p. 449, 450, &c.) 
Henry TV. being thus declared King, does upon that very 
goth of September iſſue out his Writs, in his own Name, 
for a new Parliament, to be held at Weſtminſter on St. 
Faith the Virgins Feſtival, the 6th of October then next 
following. Now there being. only Stx Days Space between tbe 
Tefte of theſe Writs, and % Day of 1be Parliament, it was 
impoſſible, io mate any new Elections of Kniphss, Citizens, and 
Burgeſſes, througboas England, in fo ſhort 4 Space; upon 
which Account, tbe Knights aud Burgeſſes ſens 10 the Paslia- 
ment ſummon d Ring Richard, were continued, and forib- 
with return'd for this, as if ibey bad been newly elected, by Vir- 
tue of bi New King's Writs. This is Mr. Prynn's AC- 
count of this Parliament, which J am perſuaded. will be 


found true upon Examination; and if we conſider farther, 
nel bo | that 
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that King Richard was à Priſoner at the Time when he 
ſign'd his Writs for a Parliament, at Cbeſter; perhaps 
there never was a Convention, which conſiſted of Mem- 


bers more illegally aſſembled. For, Firſt, Being not eleſted 


by their reſpeive Counties and Boroughs, they could 


not poſſihly be qualified to repreſent them. And, Secondly, 
King Kidbard being manifeſtly under a Force, when he iſſu- 
ed out his Writs, by which they were ſirſt Elected, their 


Proceedings could never have a juſt and legal Title to 
the Name of Laws, unleſs confirm'd by that Prince, when 
reſtored to his full and entire Liberty. What 


ſhall we fay then to the Laws enacted by that p. 151, 
Convention, by which the Eleventh of Richard II. | 
was confirmed, and that of the Twenty Firft of his Reign 

repeaFd, and many other As paſſed, which have hither- 
to been put in Execution, and are held of Force at this 
Day; Had they ever been declared good by a ſubſequent 
Parliament regularly aſſembled, this would be a ſuthcient 
Vindication of their Authority; but where is the A to 
be found? It is true, in the next Parliament, Henry IV. 
confirms all tbe good Laws made by bimſelf and bu Progenitors 
(Rot. Parl. 2 Hen. 4. 3.) but this Confirmation could not be 
of Force 7 to authorize any Acts, which were not 
good Laws before their Confirmation; for by the Rules of 


Common Law, the Confirmation of 4 void thing i alſo void: 


Upon which account Syderfin tells us, (Syderfin's Reports, 
Part 1. Rep. 1.) That it was made a Queftion among the 
Learned, whether the Acts of the Convention (A. D. 1660.) 
were good, notwithſtanding the Confirmation in the. 14 
Car. II. I confeſs, I ſee no Ground for any Doubt ia this 
laſt Caſe; for the Act of Confirmation duly conſider'd, 
clearly obviates all poſſible Queftions, and. particularly 
that which he ftates, of which the Parliament was aware. 


For, Firſt, They are careful not to call it a Parliament, 


but only the Lords and Commons aſſembled; and the Adds, 


only Acts of the Lords and Commons, conſented to by the 


King. Secondly, They declare, the aſſembling and acting 


in that Manner, is not to be drawn into Example. Third/y, - 


They not only ratify and confirm, but enatt and declare the 
Acts there mention'd to have the Foree of Laws, as if made 
in that Parliament; whereby all imaginable Doubts were 
eflectually prevented, and the Authority of thoſe Acts ot 
the Convention beyond Contradiction eftabliſh'd and ſecut d. 
But nothing of this Nature was done by Heng LV. in his 


ſubſequent Parliaments; neither does any thing appear 
vpon Record ſufficient to determine any Controverſy that 


H 3 ſhould 
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ſhould ariſe concerning the Validity of the A&s of {what is 
call'd) his Firft Parliaments. From all which Inſtances it is 
manifeft, that the Acts and Orders of Princes and Aﬀem- 
blies, which had no Legiſlative Capacity, may be obſerved 
as Laws, though they never had any due C 6850 3 and 
then it is alſo evident, that the Doftor has not 
proved bis Point; ſuppoſing it to be true, thas p. qa. 
the Aits of the Three Henrys were always execured © 


as goed Laws, tho' neuer confirm d ʒ for it will not from thence | 


Thus I have laid down the Reaſons, why I cannot admit 
of the Legiſtatiuve Autborigy of the Three Henrys; and ſng- 
geſted ſome Difficulties, which will not ſuffer me to allow 
the Execution of their Acts of Parliament to be a good Ar- 
gument for their original Validity. In a word, I have of- 
fer d ſome Proots, in my Opinion, of Weight enough, to ſa- 


tisfy an unprejudiced Reader, that the Acts of Parliament 


made by the Houſe of Lancaffer, were not in themſelves of 
ſuſficient Force and Authority to 7 King Edw, IV; 
and this I imagine is all, that is needful | 

For it is a rine laid down by my Lord Chief Juſtice 
Coke, (in Calvin's Caſe.) that Kixgs that. ſucceed by Fereditary 
Deſcent, are bonnd by ibe Als of ibeir Predecefſors ; but then 


they muſt be ſuppoſed to be Lewful Predeceſſors; becauſe 


no other Reaſon can poſſibly be aſign'd, why this Rule did 
not take place in the Caſe of Edward IV, but only the De- 


fe& of Title in the Princes of the Houſe of Laycaſter. 


From whence we may obſerve this remarkable Diſtinction 
between à King de Facto, and a King de Fure; viz. That the 
Acts of Kings de Fure do bind their Succeſſor, but thoſe 
of Kings de Fado do not bind Kings de ure; which over- 
throws effectually all the Doctor's Reaſonings from the As 
of Parliament of the Three Henrys. When I ſay, that Ed- 


.gvard IV. was not bound by the Laws of the Kings de Fado 


his Predeceſſors, I would not be ſuppoſed to mean, that they 
were all abſolutely void at his Acquiſition of the Crown: 
For then it would be hard to conceive, how any of them 
could be capable of a Confirmation, according to the Maxim 
above-mention'd, That the Confirmation of à void thing is itſelf 
void: And the Truth is, to be void, being the ſame Thing 
as to have no Exiftence; it cannot be pretended, that a 


Confirmation gives a Being, to that, which had none before; 


but only ſupplies thoſe D. fects of Strength and Authority, 
which it wanted. If I may therefore preſume to ſpeak free- 
1y on a Subject, which J am by no means qualified to be 3 


JJ 4 


for my Purpoſe. 
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faent in, L would diſtinguiſh between the . 
Parlismens' of theſe Three Kingy of the Houſe of p. 153, 
Bantaſter; ſome hereof I would ven: ure tu ay, 
were oni veidable by Nine Edpard IV and the reſt atually 
void upon his. Acceſpou n ie Crown. Firſt, lam of Opinion, that 
ſame (and thoſa the much greater part) of the Adds of the 
Three Hemys, were only voidable by Ring Fong, IV, an 
notaQually void at bisZntraxce upan tbe Ibrone; {uch were 
all thoſe ct. f Parlis nent, which did not in the leaft pre» 


judice the Right and Intereſt of the King de Fure ʒ and were 


conducive, to the general Good of the Subject, and the 
Peace aud Happineſs, of the Government: but then they 
depended entirely upea the Good · Will and, Pleaſure of Ed- 
ward Iv, whether their Authority ſhopld be fully eftabliſh'd, 
or utterly rejected, in order t@-which a Peclaratery Act was 
manifeſtly requiſite, for the Quiet of the ng and the 
more orderly Proceedings in che Courts: of: Juſtice z with- 


out which they muſt have remain d in the ſame precarious 
Condition, during bis whole Reign. This is a rational 


Account of King Edwerd's Conduct, with reſpect to the 
Laws of his Three Predeceſſors; for though they were go 

againſt the Subject who had already given his Conſent to 
them ; yet they could not bind the King againſt his Will and 


Approbation, which he might give, or refyfe at his own 
proper Time; and therefore tho' he confirm'd ſome, and 


je&ecd ochers, yet we meet with an Inſtance of one, which 
ſeem'd to retain ſome Authority, till the 14th Year of his 
Reign; which clearly proves, that all that while their Qbli. 
gation was not fix d and determin'd ; as not being completely 
valid without a Cenfirmation, nor void without a Declaratory 


Act. So that theſe Acts of Parliament of the Three Heu- 


ys, remaining ſti upon Record, were executed by the 
Courts of Juſtice, and Officers of the Kingdom, without 
any Oppoſition or Interruption from the King; and there- 
fore were of Force only by bis Permiſſion, not by _. 

the Authority of the Kings of the Houſe of Lan- p. 154. 
caſter. In a word, as it is declared by Act of Par- 

liament. (25 Hen. 8. 21.) that tho' the Pope had no Au- 
thority to impoſe his Dectees upon this Kingdom, yet many 
of them, for a long while, obtained the Force of Laws by 


Royal Sufferance, and the free Conſent of ibe Subjects; the 


ſame thing may be ſaid of the Laws of the Three Zenrys : 


They were of no Authority by Virtue of any Legi/iarive 


Capacity in the Makers of them; but being of Publick Uſe 


and Service, by the Sufferance of Edward IV, aud his Suc- 


cellors, and the Approbation of the People. they, have been 
— H 4 conflaaciy 


n 


* 


1260 Txzason UU ASN“, Gr. 


conftantly received and executed, as if they were made by | 


Princes of an undoubted Title. And for a farther Proof, 
that this is no ſingular and unwarrantable Opinion, the fol : 
lowing Itftance will deſerve the Reader's Peruſal. King 
Henry VIII. having great Occaſion for Money, which he 
was aſhamed to ask for in Parliament, (their late Bounty 
to him having more than anſwered all his joſt Expectations) 
appoints Commiſſioners to collect a Benevolence throughout 
his 1 * (See Ld. Hubert's Life of Hen. 8. An. 526.) 
Now this being directly contrary to an Act of Parliament, 


made by Richard III. that Statute was objected by one of 


the City Lawyers, againſt any farther Proceedings in that 
Collection; but it was anſwer'd immediately by the King's 
Counſel, That Laws made by Vſurpers oblige not Legitimate 
Princes. That Richard III. was not only 4 Tyrant, but 4 Mur- 
derer of bis own Nepbews, &c. That Henry VIII. being ibe 
True and Undoubted Heir of the Crown, could be tied thereby. n0 
farther, than it pleaſed bimfelf ; it being abſurd to think, that 


4 Statute invented by a faRtious Aſſembly, and approved no other- 


wiſe, tban by a Criminal in ibe bigbeſt Degree, ſhould bind ax 
Abſolute and Lawful Monarch; wberefore if they bad no better 
_ Evaſion, it was not fit to maintain this. Such was the Opi- 
| nion in that Reign of the Laws of Kings de Facto; 

p- 155. and the Conſequence of it was, that the King 
proceeded in collecting the Benevolence, without 


any Regard te Kzcbard ITI.'s Statute. This Peice of Hiſtory 


is a clear Proof, that I have very good Authority for my 


Opinion, that the Laws of Kings de Facto do not bind _ 


de Fure, and are only of Force by their Permiſſion and Suffe- 


rance; To conclude therefore, the Diſtinction between a 


King de Facto, and a King de Jure, is hereby ſufficiently 
evident, that the latter can declare the other's Acts null 


and void, at his Pleaſure; but the former has no manner 


of Authority over the Acts of a King de Fure. And this is 


agreeable: to the unanimous —_— of all the Judges, 


which they. deliver'd in a Queftion about the Grants of 
King Edward IV, in which they affirm, that they are all good 
without any Confirmation, which cannot be ſaid reciprocally 


of the Acts of Kings de Fado. But, Secondly, Tho many 


of the Acts of Parliament of the Three Henrys, may very 
reaſonably be allow'd to be only voidable by the King de 
Furs; yet there were ſome of a different Nature, which 
were undoubtedly void upon King Edward's Acceſſion to 
the Crown; and ſuch were all thoſe, which were made 
againſt the Title, Perſon, and Intereſt of that King, and bis 
 Fanyly. The Doctor allows it to be true, that the bare Poſe 
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ſefin of the Crown voids all Arrainders; and certainly the- 


Reaſon is the ſame for the Nullity of all other Ads againſt 


the Right and-Dighity of the True Heir, when he has gain - 


ed his Inheritance; and therefore I ſhall preſume to ſay, 
that thoſe Acts of the Houſe of Lancaſter, which limited the 
Succeſhon of the Crown to their own Family, would have 
been of no Validity, though Edward IV. had never annulted 
them by the Authority of Parliament. If it ſhould'be ask-' 
ed, why then they were declared void, if they were void 


without ſuch a Declaration; I anſwer, That Princes have' 
always thought this neceſſary, for the greater Security of 


themſelves and Adherents, left another Revolu- | 
tion ſhould put their Enemies again in Poſſeſſion p. 156. 
of the Throne; and then all the Ad, made by 7 
them, which had not been vacated, would appear in Judg- 
ment againſt them, to their utter Ruin and Deſtruction. 
Thus in the Caſe of Henry VII. though the Judges had gi- 
yen their Opinion, that the Crown took away all Stops and 
DefeAs of Blood, yes tbat Prince took Care to have it ordaind 
in Parliament, that all Records, wherein there was any Memory 
or Mention of bis Attainder, ſhould be defaced, canceled, and 
rake off the File. (Lord Bacon's Life of Hen. 7. Engl. Edit. 


Fol. p. 13.) Thus Edward IV. voided all thoſe Laws, that 


had been made to the Diſberiſon of the Houſe of York ; and 
Henry VI, upon his Recovery of the Crown, annull'd thoſe 
of Edward IV. againft his Title. In the like manner did 


Edward IV, ſome Time after his Reftauration, treat the 


whole Parliament of Henry VI: But from theſe Inftances it 
cannot fairly be inferred, that thoſe Princes thought theſe 
Ads had Authority, without ſuch an Annullation; for we find, 
that ſometimes the Ads of the moſt impudent Rebels, and 


vileſt Uſurpers, have had the Honour of being declared 
void in Parliament, though no body doubted of their being 


ſo without ſuch a Declaration. Thus the Ads of John Cade, 
4 moſt abominable Tyrant, borrible, odious, and errant falſe Tray- 
tour, and all Enditement, and all things depending thereof, bad 
and made under the Power of bis Tyranny and Rebellion, are 
declared of no Record, nor Effect, dut void in Law, (31 H. 6. c, 1) 
And all Attainders by Oliver and the ſucceeding uſurped Po- 
wers, (12 Car. 2. 12.) and all Orders, Ordinances of both 
Houſes, or either Houſe of Parliament, for impoſing Oaths, Co- 
venants, or Engagements, levying of Taxes, &c. are declared 
void; (13 Car. 2.1.) though in the (ame AF it is ſaid, They 
were all null and void in their firſt Creation, and Making. I 
have now examined every thing, which appear'd to me con- 
ſiderable in the Doctor's Plea for the Legiſlarive Power = 

| the 
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the Three Henrys; and bave ſhew'd it to be, defefive in 
the ſeveral Points, which were moſt inſiſted on- At the 


ſame Tung, I have made. it evident, that the Example of 
Edward | 
de Furs in Oppolicion to the pretended Authority of Kings 
de Faito. | | 


In the next Place the Doftor urges the Laws p. 15 7. | 


of Richard III. as a good Argument for his Legi- - 


flative Capacity; and ſeveral Pages are ſpent, ts convince 


us, that all bis Acts of Parliament have been conftantly ex- 
ecuted, as equal to thoſe of th: moſt undoubted a ; 
excepting only ſuch, as were repealed by Henry VII; for 
that King (ys be) did not pretend te declare any of them 
void; wbich he certainly would bave done, if the Conflitution 
would bzve borne it, fince ſome of the Ads of Richard III. were 
of that odious and deteſtable Nature, and his Perſon ſo juſtly 
abborred, 1bas it was doing him too much Honour to repeal. thoſe 


Ads, if itbey could bave been ſet afide for Want of Amtbority in 


the Maker of them. To this purpole does the Doctor argue ; 
And I very readily agree with bim; Iallow it to be true 
in Fact, that Henry VII. did not declare any Law of Ri- 
chard III. void; and I am entirely of his Opinion, that he 


Couſl itution would not bear it; nay I am willing to gravt, 
that this was a good Proof of the Legiflaxive Authority of 
II; and fully demon» 
ſtrated, that the Laws of the former did bind the latter. 
But then I muſt diſſent from the Doctor, when he jaferrs 


Ricbard III, with reſpect to Henry 


from it in general, that the Laws of Kings ds Fado are, 
in their own Nature, and without any Exception, good and 
valid. For had Henry VII. as true an Hereditary Rigbs, as 
he pretended, we ſhould have met with a much different 
Account of his Proceedings on Record, from what we now 
find; but being himſelf in Reality no other than a King de 
Fafo, it was impoſſible for him to act otherwiſe, than he 
did. How could he declare the As of his Predeceſſor 
void, upon the Account of his being an Uſurper, when he 
knew, he was no better himfelf ? Could his Laws be eftee- 
med of greater Authority than Richard 111.'s ? And what a 
happy Diſcovery would it bave been to his Subjects, to ac- 
quaint them, that whatever Laws he impoſed upon them, 
they could not oblige his Succeſſor; and conſequently would 
have but a precarious Exiſtence after his Demiſe ? So that 


Richard INT, conſidered with regard to Henry VII, was a 


King de ure; as every King de Facto is to his Succe ſſor, who 


has no better Title; for whatever Laus are made by the | 


one, will bind the other: And this undoubcedly is the true 


Reaſon, 


IV. is a clear Proof of che true Authoxity of Kings 
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Reaſon, why Heyry VII. repealed thoſe Laws of Richard III. 
which be had a mind to ſet rid of; it being o 
therwiſe impoſſible to deftroy their Authority. p. 158. 
And nothing can be a more remarkable Proof 

for this Purpoſe, than an Toftance, which, the Doctor fan- 
cied, did very much favour his Zypotbeſis z and that is in the 
Caſe of thoſe, who had been attainted by Richard III; who 
were not permitted to fit in Parliament, till their Attainders 


were reverſed by a particular A for tht purpoſe; but had 
| Henry VII. been King de Fure, he would not have been 


obliged to thoſe Formalities; tor it may be remembred, 
what before obſerved, that Edward IV. did not reverſe 
thoſe As of Aitainder made by Henry VI, againſt his Ad- 
herents, till above ſeven Years after his Reſtauration; in 
which Space of Time he had held ſeveral Parliaments, 
wherein thoſe Lords and Gentlemen muſt have ſat, before 
the Reverſal of their Aitainders; unleſs the Doctor can 


imagine, ſo great a Number of Perſons, remarkable as well 


for their Quality and Fortunes, as for their Fidelity to their 
Prince, were all that while incapacitated to fit in Parlia- 
ment. Thus it is evident, that the Acts of Ricbard III. were 
only valid againft Zenry VII, who having no better Title 
than Richard, could not pretend to declare them void, 


vithout'bringing all his own Acts into queſtion. If it ſhould 


be now asked, how thoſe of Henry VII. continued in Force, 
conſidering that he was ſucceeded by a Prince, that had an 
undoubted Right, not a bare King de Fadto; the Anſwer is 

obvious; for this King of an undoubted Right was Henry 
VIII. bis Son, who had too much Reſpe& and Honour for 
his Father, to ſet a publick Mark on him as an Uſurper, by 
annulling his As; and for this Reaſon it is, that the Adds of 
Richard III, as well as thoſe of Henry VII, have always con- 
tinued in Force; becauſe Henry VIII, who had Authori- 


ty enough to vacate them, and did vacate the AZ againſt 


Loans, yet thought fit to permit them to be executed du- 
ring bis Reign; eſpecially conſidering, there was nothiag 
in them to the real Prejudice of the Crown z but on the 
contrary, they were generally of great Uſe and Service in 
omoting the Intereſt of his Government; and having 
n thus put in Execution through Henry VIITs Reign, 


none of his Succeſſors would afterwards give themſelves 


the Trouble of calling their Authority in queſtion. This 
I take to be a reaſonable and true Account of 

the preſent Validity of thoſe Ads, and no other, p. 159, 
believe, can poſſibly be given, which is conſi- | 
ſtent with the Power exerciſed by Edward IV, and * 
DD III, 


124 ᷣ TRTASsON UN MASK p, &c. 
vim, which belongs as well to King de Fure, as it 
did to them. When I call Hen VII. King de Facto, I 
therein rather comply with the Humour and Inclinations 
of that Prince, than my own real Sentiments: For from 
the Time of his Marriage with the Heireſs of the Houſe of 
Tork, he undoubtedly became King de Fure ; and even be- 
fore that Time, from the very Entrance of his Reign, he 
may he look'd upon as having a Preſumprive Right to the 
Allegiance. of the People of England, as he had obliged 
himſelf by an early Promiſe to marry that Princeſs, and 
the whole Nation was perſuaded he would not fail to per- 
form it. For before he invaded King Richard, he had paſ- 
ſed his Word, that he would make that Princeſs his Wife; 
which gave the greateſt Encouragement to the Nobility, 
who conſidered the true Intereſt of their Country, when 
they aſſiſted him in that great Enterprize : And in his firſt 
Parliament, the Commons did not forget to Addreſs him 
to the ſame Purpoſe ; and the Lords Spiritual and Temporal, 
riſing from ubeir Seats, and flanding before the King, as be ſar 
upon bis Royal Throne, with their Heads bowed, in 4 low Voice 
bumbly Requeſied bim, to make the Lady Elizabeth bis Queen, 
To whom he anſwer'd, with bis own Mouth, That he was 
content to proceed according to their Deſires and Requeſts. 
Rot. Parl. 1. Hen. 7.) So that the People of England, 
from the ficfſt Commencement of his Reign, had reaſon to 
conſider him as the Husband of the Right Heir to the Crown 
and upon that Account their Obedience and Fidelity to 
him will admit of a fair Excuſe and Juftification. But Heu- 
79 VII. efteem'd it a Diminution to him, to owe his Title 
to his Lady; and therefore, as if he was afraid of nothing . 
ſo much, as being thought a Lawful Prince, he choſe to 
found his Claim on his own Hereditary Right, his Victory, 
and the Pope's Confirmation; which were utterly incapa- 
ble of affording him any real Support and Defence, His 

Hereditary Title has indeed been much talked of, 
and often taken for granted even by Perſons of p. 160. 

Note and Eminency ; and therefore it may be 
worth while, to give that Matter a thorough Examination. 
It has been ſurmiſed, that Henry VII. had a Title to 
the Crown, as being deſcended from Fobu of Gaunt, Duke 
of Lancaſter ; and tho* it be true, that the Pretenſions of 
the Houſe of Lancaſter were condemned as falſe and pround- 
leſs in the firſt Parliament of Edward IV ; yet it is urged, that 
Henry VII. having repealed that Act of Edward IV. by 
which Henry VI. his Queen and Son were attainted and 
diſabled; all the Judgments made againſt that Family were 
OY = conſequently 
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conſequently annulled, and their Right revived. But theſe 


Aſſertions will ſoon appear to be Miſtakes. Firſt, We find 


ic in the Record of Parliament, 1 Hen. 7. that the King 
2 Henry VII.] told the Commons with bis own Mautb, 
tbat bis Coming to the Crown. was as well by a Fuſt Title of 
Inheritance, as. by the Trae Fudgment of GON, ©;.. and in 
one of the printed Statutes it is ſaid, his Coming into Ex- 


| gland was for the recovering aud obtaining bis Juft Title an 
Right to tbis bis Realm of England. (1. Hen. 7.6.) So that 


it ſeems bis Right and Title commenced antecedently to 
his Poſſeſſion of the Crown, and before any of the Laws of 


Edward IV. which had ſet aſide the Title of the Houſe of 


Lancaſter, were repealed. But ſurely the Beaufort Family, 
from whence only he derived his Deſcent by his Mother, 
were the Ilegitimate Iſſue of Fobn of Gauxt, and Katherine 
Swinford, being born before Marriage, and conſequently, 
by the Laws of England, incapable of claiming any Rights 


by Inheritance. They were indeed afterwards legiuimatel 
dy Att of Parliament; and rendred capable of every thing, 


but the Succeſſion to the Crown; from which they were ex- 
cluded by expreſs Words in that Statute, as mp 
Lord Chief juſtice Coke obſerves; and therefore p. 161. 
it is impoſſible to conceive, how Henry VII. | 

could, with any Colour of Juſtice, lay Claim to the Crown 
of England by Deſcent. But, Secondly, It is pretended, that 
all thoſe Acts of Edward IV. which deſtroyed the Title of 
the Houſe of Lancaſter, were repealed in the firſt Year of 


Henry VII. Thus Sir George Treby ſays, (Debate at the Con 


ference concerning the Abdication, p- 50.) That in the firſt 
© of Henry VII. there is an Act made, that ſets aſide all the 
Acts and Attainders made againſt his Line, and conſe- 
© quently repealed 1 Edward H, which repealed 1 Henry IV. 
And ſo far Dr. Higden agrees with bim, as to affirm, That 
© Edward IV's Attainders of Henry VI. were revers'd and 
* annull'd, and Any V7s Title reſtored by AQ of Parlia- 


ment, in the firſt Parliament of Henry VII.“ And again, 
© Henry VII. in the firſt Year of his Reign, paſs'd an AR 
© of Parliament, wherein it is enacted, That all Acts of 


Attainder or Diſablements againſt the late King Hen V7. 


* be void, annull'd, and repealed, Oc. Se that the Force 


of all the former Declarations and Acts of Parliament againſt 
Henry VI. is taken off by this laſt Act of Parliament, which 
reſtores his Title. Now the Truth of this Matter will 


beſt appear by a Sight of the AR it ſelf, which I ſhall here 
ſet down out of the Record. 1 Hen. 9. The Xing our Sove- 
reign Lord remembring, how againſi Righteouſneſs, Honour, 
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Nature, and Duty, an inordinate, ſeditious, and 


ing Henty VI, bis Uncle, in Parliament, in the firft Tear 


Edward IV. late King of England; Whereby bis ſaid Uncle, 


contrary to due Allegiance, and all due Order, was attained 


High Treaſon. Wherefore our Sovereign Lord, &c. ordained, 


that the ſaid Af, and all Ad, of Attainder, Forfeiture, and 
Diſablement, made or bad in the ſame Parliamem, be Void, 
Amnul''d, and Repealed, and of no Force, or Effect. From 
whence it is evident, that by this Repeal only thoſe parti- 
cular Acts, or rather Clauſes of Acts, were abrogated, 
whereby the Heirs of Henry Earl of Derby were declared 
evermore unabled, and unworthy to bave, joy, occupy, bold, or 
inberit any Eflate, Dignite, Pre-eminence, Enberitements, or 
Poſſeſſions within the Realm of England, Wc. (Rot. Parl. Edw. 


4.) All the other Judgments of Parliament, for the Title 


of Edward IV. and againft that of the Houſe of 
p- 162. Lancaſter, fill remaining unrepealed, and in full 
Force. The utmoſt therefore, that can be col- 


lektec from this Statute of —_ VII. is no more than 


this; That thoſe Incapacities, which aroſe from Corrup- 


tion of m_ and Forfeiture, were now removed from 


Henry VI. and his Heirs: But chat was not ſufficient to re- 
ſtore his Title to the Crown; the Act of Parliament, on 


which it depended, having been annull'd by Edward IV. 


(Rot. Parl. 1. Edw. 4.) and never again revived. And in- 
deed there was no Reaſon, why Heury VII. ſhould attempt 
to reftore the Title of the Honſe of Lancaſter ; ſince it could 
not poſſibly help him to any Pretence of Right; and would 


de prejudicial to the Claim of the Houſe of Tork, the firm- 
eft Support of his Throne, upon which only he could rely. 
But though Henry VII. were no more than a King de Facto 


before his Marriage, I am willing to conſider him under a 
much different Character afterwards, when he became the 
Husband of the undoubted Heir to the Crown. In which 
Caſe, tho' the Queen alone was Legally entitled to the 
Executive Power; yet the moſt ſcrupulous Subject had no 
Reaſon to think her injur'd, when it was exerciſed by her 
Husband; on whom, it might very juſtly be preſumed, ſhe 
had freely devolv'd all her Right and Authority. In this 
reſpect therefore the Title of Henry VII. could not well be 
diſputed; fince in Judging of the Rights of Princes, no- 
thing more is neceſſary, than to be afſur'd, that Allegiance 
may be paid to them, without doing any Wrong to a third 
Perſon; by which Rule the Authority of Henry VII. became 
unqueſtionable; and without the leaſt Doubt or * 

> : — 


flanderous Act 
was made againſt the moſt famous Prince of Bleſſed — 
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mon and Statute Law of the Kingdom, in tbe Reigns 
ditary King:; why could not Henry VII. be contented 


reſpeQ to any one, that ſhould oppoſe bim ; and 
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this Nalm; and both tbe one and tbe other juſtified by 1 


£27 


with a p. 163. 
ch thoſe made in 


m, was ever [age in 


Com · 


of Here; 


wich 


the Proviſion already made for the Protection of his 
Adherents? What Occaſion was there for a new Law to 
eftabliſh a Privilege, which had been long a known Part 
of the Conſtitution, and the Birth-right of every Englib 
Subject? And it is apt to increaſe one's Wonder, to ſee my 
Lord Bacon's Authority alledged, to ſhew the Wiſdom, Fu- 


ſtice, and N of this Statute; for where was the 


Wiſdom, to do a Thing that was unneceſſary? The Fuſtice, 
to give what no- body had Reaſon to demand ? Or the Mag- 
nanimity, to defend thoſe, who were in no manner of Dan- 
ger? But it may be, theſe are nice and frirolous Queſti - 


ons; and therefore I haften to a ſtrict Enquiry into the 


true Meaning of this Statute; and that certainly may be 
beft collected from the Condition and Circumftances of 
the Law-giver, and the End for which the Statute was in- 
tended. If we conſider the Circumftances of Henry VII. 
at the Making this Statute, it is plain, he was a King ds 

ure, as well as de Facto; and the Doctor, to do him Ju- 


ice, is very willing, it ſhould be admitted, that 


he was ſo. And indeed, whoever impartially ex- p. 164. 


amines the Circumftances of thoſe Times will 


eaſily be ſatished, that it was impoſſible for Henry VII. 
to be diſpoſſeſſed of the Throne by any Perſon, that had 
ſo good a Right as himſelf; ſo that he had no body to fear, 
but an unjuſt Pretender; and was only in Danger from thoſe, 


. that had no Legal Claim to the Crown ; He had no Rea- 


ſon therefore to be concern'd for the Safety of his Friends, 
as a King de Facto; for he knew, he was de Fure too, with 


ſurely. 
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(how equitable ſoever -fach'' an Act might be in ſome re- 


ow he could never be moved to it from a juſt, and wiſe 
leu 


lation of any real Advantage, that would accrue to 
him from it; but had Reaſon rather to apprehend the 
contrary : For, conſidering the Poſture of Affairs at that 
Time, that he was daily threatned with a powerful Inva- 
ſion, which for ought he knew might ſucceed ; he might 
eaſily foreſee, that his Enemies then would reap the grea - 
teft Benefit from this Act: For had Henry VII. loſt a Bat- 
tle, and been driven from his Throne, the People would 
have been bound, by Virtue of this Act, in the Senſe now 


put upon it, to have defended the Uſurper againſt him; 


and could never have been punifhed for ſo doing. What- 
ever therefore might have been the real Deſign of this 
Law, it could not certainly be the primary and chief In- 


tention of it, to ſupport the Thrones of ambitious Intru- 


dets, by what Means ſoever they ſucceeded in their bold 
Enter prizes: Such a Law as this, was ſo apparently dan- 


gerous to Henry VII. that it cannot well be imagined to 


ye been ever in his Thoughts. And there is this farther 
Prejudice againſt the Doctor's Opinion, that this Statute 
(if intended wholly for the Advantage of Kings de Facto) 
would have occaſion'd the ſeyereft Cenſure imaginable 
5 Henry VII's Reign; for if (according to the Words of 
t 


Act, 11 Hen. 9. I.) it was againſt all Law, Reaſon, and 


ood Conſcience, that Subjects going imo Wars with Kings de 
Facto, ſhould loſe or forfeit for doing this their Duty of Allegi- 
ance; the Doftor will find it a very difficult Matter to 
| diſcover, upon what Principles of Juftice ſo many Perſons 
were attainted, for no other Reaſon, but for being in the 


Service of 2 III. The Doctor may eaſily ſa- 


p. 165. tisfy himſelf in this Matter from the Rolls of 


Parliament, where he will find many Perfons of 


Note attainted, purely for following the Fortune of that 
King, and aſſiſting him in the Battle of Boſworth: Fields; 
and it deſerves the Doctor's particular Reflexion, that at 
the very Time, when this Fuſt and Merciful Act (for ſo 1 


find it is efteem'd} was paſſed, ſeveral of thoſe Gentlemen 


continued ftill under Attainder, as appears from the Records 
of the 11th and 12th Years of Henry VII. It muſt be con ; 
feſſed, the Doctor has been pleas'd to take Notice of this 
Objection ; but then he has given it this Anſwer. Ut i 
objected (ſays he) that theſe Princes ſometimes attainted ſome 
= the Leaders of th: Oppoſite Party for adbering to tbeir Rivals. 
But when they did this, their conſtant Way of Proceeding a- 
gainſt ſueb Perſons, was by Attainders in Parliament ex — 
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Facto, aud not by Indictments in the ordinary Courſe of Pro- 
ceedings; which ſhews, at ibe ſame time, that to ſerve the King 
in Poſſeſſion was not 4 Fault, nor could be puniſbed as ſuch by 
the Laws that were then in Force. Now, I would ask the 
Doctor the Meaning of Attainders in Parliament ex poſt 
Facto; for ſurely none were heard of ante Factum. Laws 
indeed have been ſometimes made ex poſt Facto, whereby 
Actions have been ſubjected to Puniſhment, which were 
not Criminal when they were committed: But the Doctor 
knows, this is not the prefent Caſe ; for it cannot be af - 
firmed, that. any new Laws were made in Edward IV's 
and Henry VII's Reigns, which made People Traitors, wha 
might not have been condemn'd as ſuch, by Laws before 
in Being. - That many were judg'd guilty of Treaſon, and 
attainted upon that Account in their Parliaments, is very 
certain; but we are to preſume, thoſe Proceedings were 
founded upon a Law already made: For my Lord Chief 
Juftice Coke tells us, (Inſt, 4. cb. 1. p. 39.) Thatby 
Order of Law a Man cannot be attainted of High- p. 166. 
Treaſon, unleſs the Offence be in Law Higl. Besse; x 
and therefore he ought wot 10 be attainted by general Words 
of High-Treaſon, by Authority of Parliament. He owns in- 

eed, that this had ſometimes been done; but then be 
does not pretend to give any other Inſtances of it, beſides 
the Caſe of Elizabeth Barton, and Lord Cromwell, in Henry 
VIII's Time. So that it were to be wiſh'd, the Doctor 
had been leſs forward in affirming, that the Aitainders 
in Parliament were occaſion'd, for Want of Law to pu- 
niſh Perſons out of Parliament; for their Aitainders ſup- 
pos'd them to be Criminal, but did not make them. ſos 
and therefore they might have been tryed, and condem d 
in the Ordinary Courts of Fuſtice, had it been thought ne- 
ceſſary. The Truth is, it is a vain Imagination of the 
Doctor's that the Reaſon of Attainders in Parliament was, 
becauſe fuch Perſons could not be proceeded againſt by 
Indictmentsz the contrary being eaſily demonſtrated by 
Multitudes of Inftances, which would abundantly ſhew, 
that the true Cauſe of giving Judgment in theſe Caſes in 
Parliament, was rather for the ſake of Expedition, upon 
the account of the Number of Criminals, and to prevent 
unneceſſary Delays, eſpecially when the Facts, which were 
the Reaſons of thoſe Attainders, were Notorious; and 
therefore there was no occation for thoſe tedious Me- 
thods of Proof, which are uſed in the inferiour Courts 
of Juſtice. e 
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I return now to Henry VIPs Statute, which conld not 
be intended purely for the Benefit of Kings de Fado; but 
that the Safety and Intereſt of that Prince's Friends and 


Adherents were conſulted by it, can never be doubted ; for 


by Virtue of it, they had been effectually protected, tho 


Henry VII. had loft his Throne. And this will appear 


from the following Conſiderations, which will much contri- 
bute to the deciding our preſent Controverſy. Firſt, That 
all Laws made by Kings de Fure bind their Succeffors, 
Secondly, That Herry VII. was King de Fure ac the Time 
of making this Law; and could not be diſpoſſeſs'd of his 
Throne, but by a Perſon, who had leſs Right to it than 


_ himſelf ; And Thirdly, That when this Act was pafſed, Fen- 


ry VII. was daily threatned with an Invaſion from Perkin 


Moarbect; the Iſſue of which, in regard to the Hatred, 


which was ftill borne him by the Friends to the 

p. 167. Houſe of Tork, could nat but be doubtful and un- 
| certain. Theſe things conſider'd, it will certain- 
ly be allowed, there was great occaſion for ſuch a Law, as 
would 3 ſecure his Adherents from the Danger of 
eiture of their Lives, Eſtates, and Liberties. 

For, as Henry VII. had attainted thoſe that fought for K+ 
chard III; ſo Perkin, if he had ſucceeded, might have uſed 
thoſe, that were in Arms for Henry VII. in the ſame man- 
ner; unleſs diſabled by ſome Legal Reftraint, ſuch as this 
Statute was; which provides amply for the Security of 


all thoſe, that attended Henry VII. in his Wars. In a word, 


as without ſuch a Law the Party of Henry VII. would have 
been in great Danger, had their Army been defeated ; ſo 


by Virtue of it, they muſt have been entirely ſafe : Becaule - 
as Henry VII. and his Parliament would not preſume to 


flight the Authority of the Laws of Richard 771. but efteem'd 
them all good and obligatory z upon the ſame Principles, 


_ whoever had forced Henry Vl. from his Throne, and taken 


Poſſeſſion of it, muſt have been obliged by his Laws, and 


could bave done nothing againſt them, without Violence 


and Injuſtice. So that whereas it had been uſual in for- 
mer Revolutions, to attaint in Parliament the Defeated 
Party; this Law of Henry V. was an effectual Bar againſt 
ſuch Proceedings ; and would be able to protect his Friends 
from all manner of Forteitures' and Attainders. This 1 
take to be the genuine and true Meaning of this Law: 


For from hence it will preſently appear, why Serving, Hen- 


ry VII. in bis Wars, is ſtyled in this Act, doing their true 
Duty #nd-Alegiance; and why it is alſo ſaid, to be againſt al 
Laws, Reaſon, and good Conſcience, that Subjects ſhould ſafe 

| | | N or 
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for ſo doing; vize becauſe Henry Vl. having a Right at that 
Time to . conſider d as King de Fure, he had a good Ti- 
tle to the Obedience of his Subjects; and conſequently the 
Puniſking them upon that Account, would have been an 


Action in it ſelf highly unreaſonable, and unjuft. And this 


was ſo far the Caſe of 8 15 II. that had he 
made ſuck a Law as this, 
that fought for him; they could not poſſibly have 


been attainted by Henry VII: So that theWiſdom of this 2 


Law, thus explained, is highly to be extolled, and is truly 


admirable; ſince now, whatever might be the Events of 


War, Subjects could never ſuffer for defending their Law- 
ful Prince; the Power of the prevailing Invader being now 


limited to that Degree, that he muſt firſt do Violence to 


the Laws, before he could hurt the Perſons or Fortunes 
of thoſe that oppoſed him, A Conſideration undoubtedly 
of great Moment, for the encouraging of Subjects to per- 
ſevere in their Fidelity to Lawful Princes; for tho' it ever 
was, and will be againſt Reaſon, and good Conſcience, to pu- 
niſh Perſons for Siog this their Duty ; yet it will always 
be found true, that the general Laws of Nature have ne- 
ver that Authority and Influence over Ambitious Princes, 


as thoſe particular Laws of the Kingdom they are to Go- 


yern. And the Reaſon is plainly this; becauſe they had 
much rather offend GOD, whom they do not fear, than 
their People, whom they do. And therefore, tho? it was 
an Action in it ſelf juſt, and lawful, to defend Richard III. 
againſt Henry VII. who had no manner of Title to the 
Crown; yet ſince Richard was, in other reſpects, no better 
than a King de Facto; and no Act of Parliament had par- 


ticularly provided for the Safety of thoſe, that fought for 


him; we ſee Henry VII. was ſo little moved with any Con- 

fiderations of Reaſon and good Conſcience, as to proceed 

with the utmoſt Severity againſt them in his Parliaments. 
By what I have ſaid, it is evident, that Henry VII. could 


_ propoſe no Advantage to himſelf from this Sta- 


tute, any otherwiſe, than as he was King de ure; p. 169. 
that is, as he was in Danger from no Adverſary, | 


who had a better Title than himſelf. And from thence 1 


ſhall infer, that the Intereſt and Security of the Followers 
of Kings de Facto, was not the original Deſign or Inteati- 
on of this Law. If it is obje&ed, that whatever the In- 
tention of the Lawgivers might have been, the Words of 
it are plainly applicable to Kings de Fado; and in this 
Senſe have been often expounded by ſome of the moſt emi- 
nent Lawyers; I muft deny, that the Words are thus fairy 
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or indemnitying thoſe, p. 169. 
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to be underſtood ; And indeed if they were, the Ad 
would be 'manifeftly inconſiſtent with itſelf. Firſt, Becauſe, 
 tho'a King de Fafto is a Kjng for the Time being, yet he is 
ſuch a one, as could not poſſibly be thought o 
the Good and Intereſt of Uſurpers; nor could Henry Vl. 


for the ſame Reaſon, mean any other by a King for tbe 


Time being, than ſucha one, as himſelf was: And whoever 
is of a contrary Opinion, may as well believe, that Henry 
VII. when he made this Statute, deſign'd it only for the 
Service of Perkin Warbeck, who was like to be King for the 
Time being in a few Months, for any thing that could be 
certainly foreſeen to the contrary. Secondly, This Law 
would be inconbſtent with it ſelf, if applied to Kings de 


Facto; for the laſt Clauſe of it utterly excludes ſuch an 


Interpretation. The Words are theſe ; Provided alwaie, 


that no Perſon or Perſons ſhall take any Benefit or Advantage 


by this Ad, which ſpall bereafter decline from bis or their ſaid 
Allegiance : That is, whoever at this Time (when Henry VII. 
was threatned with an Invaſion) ſhould declare for Perkin 


Warbeck, and ſhould endeavour to ſupport his Intereſt, and 


maintain him in his unjuft Acquiſitions; they were not to 
have the Benefit of this Statute, if ever Henry VII. ſhould 
again recover his Right; though they might plead. they 


| had been in the Service of a Xing for the Time being. From. 


whence it is evident, even by the Authority of this Sta- 
tute, that there may be ſome Kings de Facto, to whom it 
may be dangerous to do any Service; I mean ſuch, as 
ſhould depoſe a Rightful Prince, (which was the Deſign of 
Perkin Waerbeck) and place themſelves in his Throne; for 
| it is expreſly declared in the Clauſe abovemen- 
p. 170. tioned, that this Statute ſhould not be availa* 
ble to any Perſons, who act in the Defence of 
ſuch Uſurpers againſt the Prince, to whom their Allgiance 
was before due. e | | 
But if, it ſhall be ſtill thought reaſonable to believe, 
that this Statute was at firſt intended, and may, be made 
uſe of, for the Intereft and Benefit of the Adherents to a 
King de Facto; 1 muft however deſire thoſe, who are of 
this Opinion, to abate ſomething of their Confidence, till 
_ thoſe, who are the proper Judges of ſuch Matters, have 
by their publick Reſolutions determin'd the Senſe of it. 
For tho ſome great Lawyers have left certain Paſſages in 
their Writings, in Favour of this Opinion, yet the Mean- 


ing of this Law was never yet aſcertain'd by any Judicial 


Proseedings. It was pleaded indeed by the Regicides, at 
| | their 


in this Sta. 
tute; for Kings de ure cannot well be ſuppoſed to intend 
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their Tryal; and they were the only Perſons, that ever 
claim'd any Benefit from it; but it is well known, the 


Court over ruled their Plea, as not at all pertinent, or of 
any manner of Uſe upon that Occaſion. It is true, Chief 


Baron Bridgeman did then give his Opinion (Cook's T, 
concerning this Statute, viz. That it was made for 4 Ring 
de Fatto againft 4 King de jure: But I ſhall ſhew, chat 
his Lordſhip's uſual Exactneſs herein fail'd him; which 
could not poſſibly have happen'd, had the Conſideration 
of this Statute come properly before him, and any Stref$ 
been really laid upon ir; for then he would have had more 
Leiſure to form his Judgment, before he had deliver'd it. 
So that if it ſhould fall out (as who can tell, what Revo- 
lutions may happen in 4 Country given to Change?) that a 
King de Fare ſhould by Force and Violence diſpoſſeſs a King 
de Facto of his Throne; who can be ſure, what the Opi- 
nion' of Parliament, or the Judges may be, when' thoſe 
that ſhall have followed the Fortunes of the King in Poſs 
ſeſhon, ſhall plead this Statute for Impunity ? Surely it 
may be a Queftion, whether then ſuch Perſons will be 
allowed to have done their true Duty of Allegiance; and 
conſequently, whether I am in the wrong or no, is at leaſt 
a Point not yet decided; cannot ſafely be ſub- _ 
mitted to any private Judgment; and may poſſi —- p. 171. 
bly at laſt be determin'd agreeably with the Opi- 

nion J have now delivered. I am in the next place to 
take Notice of certain Paſſages, which the Doctor has 
cited, to prove, that ſome of the greateſt Lawyers have 
been of his Mind in the Expoſition of this Statute; but 
ſince my Lord Bacon and Bridgeman are the only two he 
has mention'd, who ſpeak directly and purpoſely concer- 
ning it, I need not trouble my ſelf at preſent about any o- 
ther. As for my Lord Bacon, I am at a Loſs, how to 
underftand him, when he ſays, (Hiſt. Hen. th p. 144+) This 
was 4 Law of a ftange Nature, rather Fuſt than Legal, and 


more Magnanimous than Provilent; for it is not eaſy to con- 


ceive, how a Law can be Fuſt, and not Legal; unleſs his 


Lordſhip meant, that it was not agreeable with the Laws 


then in Being, and the Conſtitution of the Government : 
Which Opinion would be directly contrary to what the 
Doctor has afſerted throughout his Books; where we are 
often told, that the Indemnity of thoſe, who ſerv'd a 
King de Facto, was ſufficiently provided for before Henry 
VIPs Reign. —— I return to my Lord. Bacon; He tells 
us, that this Law was more magnanimous than provident ; 
And ſoon after he ſays, it had Parts of prudent and deep 
| 13 Foreſigbi; 
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Foreſight ;, betaule People were thereby bindred from bu- 
Hing themſelves in prying into the King's Title; for that 
bowever it fel, their Safety was now provided for. And up- 
on the ſame Account, he thinks it agreeable to Reaſon of 
State; becauſe otherwiſe the Subjects might trouble themſelves 
with Exquries into tbe Fuſtneſs of _tbe King's Title, or Quarrel. 
But I have clearly proved, that Henry VII. at the Time of 
Making this Law, had a good Title againft every body ; 
|  fince his Queen's Conſent was never doubted of, whoſe 
Claim and Oppoſition alone gould render him an V/urper. 
So that he had no Cauſe to be difturbed about the People's 
prying into bu Title, ſince they could not diſpute his Queen's. 
For, I beg Leave to add, had Perkin Warbeck been the Real, 
as it was well known, he was only the Fictitious Son of 
Edward IV; and had his Enterprize ſucceeded ; Henry VII. 
was too wiſe a Prince, to imagine, this Law of 
P- 172. his would have been able to ſecure thoſe, that 
- fought for him: He knew very well, by the 
then late Example of Edward IV. that the Laws of Kings 
de Fado could not bind Kings de Fure, eſpecially when di- 
realy againſt their Intereſt and Advantage; and therefore 
had he been in Danger from any Righeful Pretender, he 
would not have given himſelf the Trouble of niaking a 
Law, tbat could do his Party no Manner of Service. Let 
it not now be thought too great a Preſumption in me, to 
ſay, my Lord Bacon was miſtaken, in this Point; for he 
could not be a Man, if he was not ſubject to Error. My 
Lord Keeper Bridgeman's Opinion is in the Tryal of Cook 
the Regicide; where ſpeaking of this Law of Ben VII. 
he has theſe Words; Xing Henry tock Care for bim who was 
King de Facto, that bis Subjets might be encouraged to follow 
bim; to preſerve them, whatever the Event of tbe King was. 
And again, Thar that Xing Henry VII. did, was to take Care of 
the King de Facto againſt the Xing de Jure. This Paflage 
the Doctor fancies is fully to his Purpoſe z though, in ano- 
ther Place, he allows Henry Vl. to be a King de Fure; 
and the Truth is, who the King de Faure was, that Henry 
VII. took Care againſt in ibis Statute, will be paſt any one's 
Power to find out. I muſt take the Liberty therefore 
to ſay, that his Lordſhip ſuffer'd himlelf here to fall 
into this Error, through Inadvertency, and, want of a due 
Regard to the Circumftances of Henry VII. who was 
ſo far from being barely a King de Fado, at the Time 
we are ſpeaking of, that it will be very difficult to have 
a right Notion of a King de Jure, if he was not ſo. 
It had been objetted, that when the Duke of None 
| | SN | 1d 
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lind was tried for being in Arms for the Lady Fane Grey, 
it would have been proper for him to have pleaded this 
Statute, if it was really for the Benefit of thoſe, that ſerved 
a King de Fafoz and it had likewiſe been obſerved, that he 
did actually alledge in his Defence, that be ated by a Come 
niſſian under the Great Seal, and by order of 4 Privy Coun · 


cil; to which the Reply made by the Court was, 
That the Great Seal, which be pretended for bis War- p. 173. 


rant; was not the Seal of the Lawful Queen of the 

Realm, but the Seal of an Uſurper, who bad no Autbority. 
(Stow's and Holinſhead's Chronicles.) Now the Doctor has 
not thought fit to take Notice of this Declaration of the 
Duke of Nortbumberland's Judges; but contents himſelf 
with the following Anſwer : Firſt, He ſays, (View p. 67, &c.) 
it is to be obſerved, that Queen Mary, in 4 Leiter ſhe writ to 
tbe Lords of the Council, notified ber Claim, and required them, 
upon their Allegiance, to proclaim ber Title at London: Thas 


this Letter was deliver'd to the Lords, not only before they bad 


proclaim'd the Lady Jane, but before they bad publiſhed Km 
Edwarf's Death, or ſo much 23 the E 
their Deſign to ſer ber up to ſucceed bim; as appears both from 
tbe Biſhop of Sarum's Hiſtory of the Reformation, and from 
Dr. Heylin's. The latter bas printed this Letter as large; in 
which there is 4 Paſſage, that would induce one to. believe, ibat 


ſhe bad been proclaim'd ſomewhere before ſhe writ it. But, 


Firſt, Were the Doctor in the right in all theſe Points of 
Hiftory, they would not fully turn to his Account: For 
were it true, that the Lady Fane was never in Poſſeſſion 
of the Crown; and conſequently, that the Duke of Nor- 
thumberland did not act under the BroadeSeal, and by Order of 
the Council of a Queen de Facto; yet it would be neverthe- 
leſs true alſo, that the Fudges were of Opinion, that the 
Broad-Seal of an Uſurper was of no Authority ; which is the 
main thing the Doctor's Adverſaries inſiſted upon; and 


therefore chiefly deſerved his Conſideration. 2dly. It is 


not ſo clear a Caſe, as he believes, that the Lady Fane 
was not in Poſſeſſion of the Crown; for not only her own 
Council was of that Opinion; but Queen Mary ſeems to 
confeſs it; and many Circumſtances concur to ſhew, it was 
a Fact, which could not well be doubted of. Firſt, For 
they expreſly affirm it in their Letter (July 12. 1653.) to 
the Sheriff of Rent; which begins thus: After our bearty 
Commendations, &c. Whereas the Queen's Hipbneſs Queen Jane, 
being preſemily by Fuſt Title in full Paſſeſſion 1 the Imperial 
Crown of ibis Realm, and other Dominions, and Pre-emmences 

F thereunto 
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ide ? inſomuch that it may be que 
of Northumberland could have been tryed, if choſe Lords 
bad been excepted out of the Number of his Judges, who 
had been guilty of the ſame Crime wich himſelf. Laſtly, 
Was not the, City and Tower of London, and all the Forts 
of the Kingdom, in her Hands? And was there any viſible 
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„ _ -» thereumo belonging, &c. which I ſhould not inſiſt 
p. 174+ upon, if we were only diſputing the Point of 

| Right; for therein we are ſure they err'd, Je. 
condly, Queen Mary berlelf confefſes as much; for ſhe open- 


ly declares, (1. Mar. 4.) That ber own moſt Lewful Poſſeſſion 


w4s for a Time difturbed and 122 the Trayterous Re- 
belion and Uſurpation of the Lady Jane Grey; and we have 
obſerved, that the Judges gave their Opinion at the Tryal 
of the Duke of Northumberland, that the Brogd-Seal of that 
Lady, being an Vſurper, was of no Authority: Now ſhe 
could no otherwiſe diſtarb the Poſſeſon of that Queen, than 
by being in the Throne herſelf; neither could ſhe deſerve 
the Name of an UVſurper, but by ſettling the Crown upon 
her own Head, which belonged to another Perſon. Thirdly, 

Several other Circumſtances concur to ſhew, it was a Mat- 
ter of Fact, that cannot well be doubted of: Did not King 
Edward's Council openly and avowedly declare for Her 
Did not all the Judges, and many of the firft Quality in the 
Kingdom, ſubſcribe to King Edward's Device of the Suc- 


ceſſion ? And was not the chief Body of the Nobility on her 
n'd, whether the Duke 


Power in the Realm for ſome time, that ſeem'd capable of 
oppoſing her Pretenſions? But after all, the Doctor is 
politive, that ſbe was never jetiled in the Throne ; but fell, 
wbilſt tbe Duke of Northumberland and bis Faction was ſtrug- 
| gling to thurſt ber into is. But ſhe might be Queen 


p- 173. de Facts, tho' ſhe was not fully in Poſſeſſion; tor 


he allows the Title of King to Stephen, tho' for 
much the greater Part of his Reign, he was hardly Mafter 
of more than half the Kingdom; and Edward IV. is ſaid 


in the Records, to bave been in PoſſeſBon of the Crown from 


#be 4th of March, tho H:nry VI. was then at the Head of a 


. greater Army than his, and the fatal Battle of JIomton Field 


was not fought till ſome while after. 34%. The Doctor's 
Obſervations from Hiftory, againſt the Poſſeſſion of the 
Lady Fane, are not ſo inconteftable, as he may imagine. 
Queen Mary's Lettec to her Brother's Council, which he 
cites from Dr. Heylin, had been firft printed by Mr. Fox 
and Holinſkead; Now, tho' ſhe lays Claim to the Crown in 
that Letter, yet ſhe did not aſſume the Regal: Title and / 
Style; for it is not Dated in the Firſt Tear of ber Reign p 


” 8 I 
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And Dr. Heylin will acquaint the Doctor, that ſhe did not 
take upon her the Name of Queey, till ſhe came to Fram- 
lingbam Caſtle in Suffolk, which was eight or nine Days af- - 
ter King Edward's Death. From whence we may obſerve, 
that the Doctor is alſo miſtaken in another Point of Hiſto- 

| ry, when he pretends, that Queen Mary had been pro- 

claim'd Queen, before the Lady Fane; This could not cer- 
tainly be done by her Order, before ſhe took upon her 
the Title of Queen, which 1 have ſhew'd was not till the 
14th of une; but the Lady aue was proclaim'd on the 1oth. 
Queen Mary indeed ſent to the Mayor of Nor wich on the 
12th of Fuly to proclaim her; but my Author (Srow's Chron.) 
| ſays, finding tbe Norfolk Men not ſo forward as ſbe expected, 
| ſhe removes with ber ſmall Party io Framlingham. That the 

| Lady Fane knew nothing of the Deſign of making her 

| Queen, three or four Days after King Edward's Death, is 

5 hardly credible; ſurely ſhe knew, that King Edward had 

appointed her his Succeſſor, a Month before: And Doctor 
Heylin (Hiſt. Reſ. p. 159.) expreſly affirms, That (on the 
tenth of Fane) the Lady Jane could not be ignorant | 
of that which bad been done, in order to ber Ad- p. 176. 
vancement to the Throne. But (the Doctor adds) x | 
= tbe Lady Jane was no Lawful Queen; ſhe had no Conſent of the 

| States, no Recognition by Act of Parliament, as all * Kings 

5 bave bad, whoſe Royal Authority bas been own'd by the Laws, 

_ without an Hereditary Title. By this Anſwer the Doctor 
| has plainly alter'd the State of the Queſtion : Hitherto he 
had laid it down for Law, that whoever was in Pofeſſon, | 
was a Lewful King; now it ſeems, that is not enough; but 

tbe Conſens of tbe States, and Recognition in Parliament is neceſ- 
ſary. I am not now at Leiſure to diſpute this Point with the 
Doctor: But if the Power of the People is ſo conſiderable, 
that they can create a Title, when they pleaſe, by their 
bare Conſent; I am afraid, they can deſtroy one too, 
only by withdrawing it; and what any Republican can de- 
ſire of the Doctor more than this, is hard to divine. Laſtly, 
The Doctor concludes, The Duke of Northumberland bed . 
no Right 10 plead ibis Statute ; for being the principal Aut bor 
of this Revolt, be was by the laſt Clauſe of this Ad cut off 
rom any Benefit of it. This Aft was made for ibe Security of 
thoſe, who ſubmit 10 4 King, for the Time being, after be is e- 
ftabliſh'd; not for thoſe, that overturn Governmems ; who what- 
ever they may plead for themſelves, it can never be the Elevemb 
of Henry VII. Here we have the Doctor's Confeſſion, 
that whoever are inftrumental in putting the Lawful Heir 
from bis Right, may be truly term'd Kevolters z and conſe- 
% et TS AE | quently 
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quently cannot claim any Benefit from this Statute» So 


that had the Lady ane reign'd as many Years, as ſhe did 


Days; and had Queen Mary at laſt forced her from the 
Throne; the Duke of Northumberland would have been 
fill in the ſame Danger, and liable to be puniſh'd as a 
Revolter. This, by the Doctor's Leave, is ſuch a Blow to 
the Power of Kings de Facto, as could not well be expected 
from their profcfſed Advocate; for now it ſeems, thoſe 
Perſons, to whom they owed moſt, are leaſt capable of 
their Protection; and their beft Friends muſt be in the 


vworſt Condition: Fer whenever the Heir ſhall recover his 
Right, there is no Law to ſhelter from his Reſentments 
ſuch as oppoſed his Claim, and lent their Aſſiſtance to 


his Enemy. And who can tell, upon ſuch a Revolution, 


bow great a Number of Subjects may be comprehended 


5 under the Name of Revolters? Whoever took 
p. 177. up Arms for him, or. aſſiſted him wich Men and 
\ Money; the Soldiers that fought for him; the 


| Divines that made it Goſpel 3 and the Gentlemen of the 


* 


Inns of Court, that made it Law; are all involved in tbe 
Guilt of Departing from their Allegiance, by Virtue of this 

Clauſe, as the Doctor has expounded it. Thus we ſee, in- 
to what a narrow Compaſs the mighty Services, which 

were hoped for from this Act of Henry VII, are reduced 
by the final Clauſe of it. When the Government indeed 
of a King de Facto is ſettled, and his Enemies entirely ſub- 
dued, the Doctor thinks ita juſt and wiſe thing ro ſubmit 
and (wear to him; and will warrant it to be lawful by the 
Authority of this Statute; but for thoſe that ſhall have 
brought about this Settlement, who may be ſometimes the 
chief Gentry and Nobility of the Kingdom; they are all a- 
bandon'd to the Mercy of the Injur'd Prince, if he ever re- 


turns; and muſt be beholden to him, if they eſcape with 


Impunity. The Doctor's laſt Refuge in this Caſe can be 
only this; That by Virtue of a Pardon from a King de Facto 
when he is thorowly ſettled, theſe Revolters will be ſafe a- 
gainft a King de Fure. But if the Acts of Parliament of thoſe 
Pretended K ings were not of ſufficient Force againſt Ed- 
ward IV. it is to be feared, their Pardons will not be efteem- 
ed of better Authority. The Lord Chief Juſtice Montague 
declares, (See his Apolopy in Fuller's Cb, Hiſtory) that he 
would never have jet his Hand to King Edward's Settlement 


of the Succeſſion on the Lady Fane, if the King had not 


premis'd him a Pardon; which be knew would be good a- 
gainft Queen Mary, if ſhe came to the Crown; becauſe ſhe. 
could only have it as a Purchaſer ; From whence it is — 
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he would not have thought himſelf ſafe, by that Pardon, if 
he had helieved Queen Maty could have claĩmed the Crown, 
by Right of Inberitance. I would recommend this to the 
Baie He is pleaſed indeed to add, that 
Kings de Facto have actually given Indemnity by Parli - 
ment, to thoſe that aſſiſted them in obtaining the Crown 
and he inſtances in the Acts of Henry III, Henry IV, and 
Henry. VII. which were made for protecting thoſe, that 
had been active in advancing thoſe Princes to the Throne. 
But if Edward II. and Richard Il, had ever recover'd their 
Thrones, does the Doctor ſeriouſly believe, thoſe Acts 
would have been really available for the Indem- 
nity of their Rebellious Subjects ? Iam perſua- p. 178. 
ded, the Kings that made them, were never of 
that Opinion. The true Reaſon of theſe Acts was to 
prevent Vexatious Suits, and other Proſecutions by one 
Subject againſt. another. For many Acts of Violence, and 
Outrages having been committed, upon the Account of 
ſuch Invaſions, which expoſed the Doers ef them to the 
Severity, of the Law; the Injured Subjects might have had 
their Remedy. againſt thoſe Offenders, by Indictments for 
Murder, Actions of Treſpals, Cc. unleſs timely diſabled 
by Acts of this Nature; which will be always neceſſary for 
the Adherents to unjuſt Pretenders, who depoſe Lawful 
Princes. But the Caſe is quite different, when Kings de 
Jure are the; Invaders; for whoever aſſiſts them in their 
Quarrel, need no AQ of Parliament for their Indemnity. 
By what I have obſerved upon this Occaſion, the Reader 
will undoubcedly be ſurprized at the folloming Paſſage in 
the Doctor's View, p. 47- * Thoſe who fought for the King 
for the Time being wanted no AQ of Parliament to in- 
demnify them; nor had they any. And again: Did 
the King in Poſſeſſion, or his Parliament, or the Parties 
concerned, ever think an Act of Parliament was wantin 
© for thoſe, who fought for him, againſt a Perſon out o 
© Poſſefſian, whatever Title be had, or pretended to have? 
Can there be one Inftance given of this, in all our Laws or 
_ © Hiftory ? * But afterwards he tells us, (p. 68.) .* This Act 
* [ viz. 11 Hen. 7.] was made for the Security of thoſe, 
_ © whoſſubmit to a King for the Time being, after he is e- 
* ftabliſhed,* The Doctor may try to reconcile theſe Paſ- 
ſages, if he pleaſes. Lay, After all that has been ſaid 
concerning Meaning, and Authority of this Statute, 
may it not be doubted, whether it is now in Force? Mx 
Reaſon is this; In King William's Reign an Act was paſſed, 
which declares the Subjects abſoly d from their 2 
| = 


ay 
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if the King of England ſhould ever appear to be a Papiſt: 
Now this Act cannot poſſibly ſignify any thing, if Subjects, 
who ſerve aud defend the King for the Time bening, dotheir true 
Duty and Allegiance; as is affirm'd by this Law of Hen- 
VII. 3 f B l 
Te Having had Occaſion to mention the Caſe of 
p-. 179. Queen Mary and the Lady Fane Grey, I beg Leave 
cto ſubjoin the Judgment of the Lord Chief Juftice 
Hale upon that Matter. Jf tbe Right Heir (ſays he, Hiſtoria 
Placitorum Coronæ MS. Vol. 1. c. 13.) of the Crown be in 
actual Exerciſe of the Sovereignty ; ſuppoſe in one Part of the 
Kingdom, and an Uſurper be in the actual Exerciſe of rhe So- 
wvereignty in anotber; yet the Law judgetb bim in Poſſeſſion of 
the Crown, that bath the True Right 3 and the other w in Truth, 
not ſo much as a King de Facto, but a Diſturber only; and 
therefore not a King within the Twenty kifib of Edward III. 


This was the Caſe between Edward IV. and Henry VI. Altbo 


Edward IV. took upon bim the Sovereipmy, and was declared 
King in London upon the Fourth of March 1469; yet Henry 


VI. was in the Northern Parts, and treated as 4 King, and 


rays d a great Army; which being ſubdued by King Edward Iv. 
in the latter End of May, in the bloody Battle of Towton- 
Field; then, and not till then, bad Edward IV. the total and 


quiet Poſſeſſion of the Crown; and in November following beld 


4 Parliament, wherein his Title is declared, and the Commence» 


ment of bis Reign enacted to be the Fourth of March before; 


and Henry IV. Henry V. and Henry VI. declared Ulurpets. 


During this Interval, from rhe Fourth of March to June, Hen - 


ry VI. wis uſed as Xing, and yet was not ſo much 4s Kin 

de Facto; Edward V. tbe Right Heir, being Inewiſe 15 
Poſſeſſion of rhe Regality, The like was between Queen Mary, 
and the Lady Jane Dudley, who was proclaimed Queen at Lon- 
don, by Pretence of Nomination by K ing Edward VI; but beld 
not that Title above ten Days. Fer at the ſame time Queen Mary 


openly laid Claim to the Crown, and was alſo proclamed Queen: 


So that both being de Facto in Poſſeſſion of the Crown, the Law 


adjudged Poſſeſſion in ber, that bad the Right, viz. Queen Mary; 


and therefore by an At of Parliament (1 Mar. c. 2.) it is 
enacted, that Recognizances dated Anno Primo Reginæ Jane, 
ſhall be allowed as good; which needed not bave been, if ſhe bad 


been Regina de Facto, though av Uſurper; Becauſe Fudicial 


As are not Diminutions of the Regal Revenue, 9 Ed w. 4. 15. 
11. And if any ſhall ſay, ibat if Henry VI. or Queen Jane, 


bad gotten ite Vitory, and Poſſeſſion of the Crown, that poſſi- 
bly as much mould bave been aſſerted by them and their Parlia- 


ments 
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ments againſt Edward IV. and Queen Mary; Ibs 


x 
' 


n an Object ion of no Value; for 1 do not tale my p, 180. 
Meaſures herein from Events, which are various and 
uncertain ; but according to tbe true Right of Manters, purſuant 


to the Laws of England, as near as TI can. 

It remains now to be conſider'd, what Authority is to 
be attributed to the Opinion of Henry V1!'s Judges concer- 
ning the Crown's taking away all Defects and Stops of Blood; 
and whether it is. of that mighty Advantage, as has been 
pretended, for Kings de Facto. The Doctor indeed inſiſts 
(View, p. 20, 42, 45+) much upon it, and repoles an entire 
Confidence in it. Let vs gow ſee, whether this Reſolu- 
tion of the Judges, can afford any ſubſtantial and real 


Encouragement to the Advocates of Kings de Fadto. Firſt, 
J obſerve, that this unanimous Reſolution of the Judges 


was Extra- Judicial, and conſequently of leſs Authority, 
than if it had been given upon the Bench; for when they 
deliver their Opinions out of Court, they do not bold themſelves 
to be upon Oath; and therefore, ibo two or more fhould be of 4 
different Opinion from the reſt, they do not refuſe to ſign the 


| Reſolution of the major Part; and ſo it goes under the Deno- 
minat ion of all tbe Fudges. (Caſes in Parliament reſolv'd in 


Purbzck's Caſe, p. 9 ) The unanimous Opinion of the 
Judges is undoubtedly of great Authority; but I am afraid 


the Doctor attributes too much to it, when he makes it 


a Part of the Common Law cf this Realm, For it may be 
remember'd, that the whole Bench of Judges were at firft 
unanimous in the Caſe of Ship-Money; and yet the Doctor 
knows, that Opinion was condemn'd as erroneous, I muſt 
beg Leave therefore to think ic poſſible, that the Reverend 
Bench may ſometimes err in their Reſolutions; and whe- 
ther they did not in the Caſe before us, is now the Que- 
ſt ion. 2. I affirm, that this Propoſition, viz. Ibat 


the Poſſeſſion of the Crown removes al Defects in Blood, and 


all otber Impediments, is not univerſally true; for if it were, 
then no Ads of Parliament for Diſabling or Excluding any 
Perſons from the Succeſhon, could be of any Force, when 


- ſuch Perſons are on the Throne; nor in the leaſt reſtrain 
the Subjects from paying their Allegiance to them. Au 


Aſſertion, which highly reflects upon the Honour and Wifſ- 
dom of thoſe Parliaments, which have made it 
Treaſon to invade and hold the Crown, againſt p. 181. 
the eſtabliſh'd Order of Succeſſion ; which have ; 
declared, that whoever ſhould be guilty of ſuch an Act of 
Violence and Injuftice, ought to be eſteem'd as no bettet 
than Uſurpers and Traitors ; and laſtly, that it is the SY 
"= 
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of Subjeds to take · up Arms againft ſuch Intruders, as be- 
ing abſoly'd entirely from their Obedience to them. In 
King Henry VIl's Act (35 Hen. 8. 1.) for Eſtabliſhing the 
Succeſſion, Whoſoever ſbould interrupt 1be Succeſſion appointed 
by Law, or by the Laſt Will and Teftamem of thas King ic ad- 
| Judged 4 High Traitor. And in the 1 Edw. 6. 17. the follow- 


ing Words are remarkable: Be it further enacted, that if 


| the Heirs of the Xing our Sovereign Lord that now is, 
= Perſon or Loh Fool the Grown and Dipnity of 
this Realm is limiited by Ad of Parliament, made in the Five 
and Thirtieth Tear of the Reign of the late King Henry VIII. 
or the Heirs of any of them, dg at any Time bereafier uſurp, 
the one of them upon the other, in the Crown of this Realm; 
or demand, challenge, or claim the ſame, otbermiſe, or in any 
other Form or Degree of Deſcent, or Succeſſion, &c. but only in 
ſuch Manner and Form, as is declared by the ſaid Statute; or 
if any of the ſaid Heirs or Perſons aforeſaid, do interrupt, or 
let the King's Highneſs, that now is, peaceably and quietly to 
keep, ba ve, and enjoy the ſaid Imperial Crown, that then all and 
fingnlar the Offenders, &c, ſhall be deemed and adjudged High 
Traitors, and fhall ſuffer and incur the Pains of Death, &c. as in 
Caſes of High Treaſou. From which Paſſage it is undeniably 
evident, that Perſons in actual Poſſeſſion of the Crown, 
may be at the ſame time no better than Uſurpers and Trai- 
tors, and liable to the Pains of Treaſon ; and conſequent- 
ly, it was the Intention of thoſe Legiſlators, that ſuch 
| Perſons ſhould be incapable to hold the Crown, notwith- 
ſanding their being Kings de Fado. And the Truth is, if 
It was poſſible for any Prince to be under a Legal Incapa- 
City of poſſeſſing the Crown, one would think Henry Vl. 
was that Perſon : For firſt of all, as deſcended from a Na- 
tural Son of Fobn of Gaunt, he was excluded by Common 
Law; and this Excluſion was expreſly confirm'd by Af of 
Parliament. Secondly, He had been attainted in Parliament. 
And laftly, The whole Kingdom had obliged themſelves 
ro take, accept, and repute King Edward IV. and by Heirs, to 
be Kings of England, and none other. (Rot. Parl. 1 Edw. 4.) 
But it ſeems, no Laws can have any Force or 
p. 182. Authority againſt a N in Poſſeſſion: This is a 
clear Caſe, by Virtue of the Reſolution of Henry 
VI7's Judges; and thoſe Parliaments were very ignorant 
of their Power, which pretended to make' Laws, to hinder 
Subjects from obeying Uſurpers. Thirdly, Had it been a 
known Maxim of the Law of England, That rhe Crown rakes 
away all Defects and Incapacities, according to the Doctor's 
Opmion ; we ſhould never meet with Acts of — 
| | | . Whic 
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which approve of and commend Actions done in Contempt 
of it. Thus, we find Attempts made by the Rigbt Heir 


for recovering his Inheritance, juſtified as agreeable to the 


Laws of GOD and Nature; and the Diſpoaſſeſſing of the 
Intruder, declared Juft and Legal, Let the Door caft his 
Eyes upon the following Paſſages, and he will be ſenſible, I 
do not impoſe upon him. og oa 
Richard Dake of York attempting by Force of Arms 10 re- 
: 


cover bis Right to the Crown of England againſt Henry VI. 


uſed the Benefit of ibe Law of Nature, not having then any Lord 


above bim in England bur GOD ; and it was Lawful, and 
according to Law, Reaſon, and Fuſtice for bim ſs to do. (Rot. 
Parl. 1 Edw. 4.) And it is farther declared, That the Taking 
of Poſſeſſion, and Entree into the Exerciſe of the Royal Eſt ate, 
Dignity, Reign, and Governance of the. Realm of England, &c. 
by our Sovereign Leige Lord King Edward IV. Cc. and the 
Amotion of Henry, late called Kivg Henry VI. from the Ex- 
erciſe, Occupation, Uſurpation, Intruſan, Reign, and Governance 
of ibe ſaid Realm, &c. done I our ſaid Lord King Edw. IV. 


wat, aud is rightwiſe, lawful, and according to tbe Laws and 


Cuſtoms of the ſaid xealm; and ſo ought to be taken, bolden, re- 
puted, and accepted. I may leave it now to the Reader to 
determine, whether ſuch Princes. could have a Right to 
the Allegiance of thoſe, who might lawfully, and juſtly 
depoſe them; and I am much miſtaken, it the Doctor 
will find it polſble to elude the Force of theſe Authorities. 
I had Reaſon therefore to ſay, it is not univerſally true, 
that the Crown takes away all Defets and Incapacities; for 
then Kings in Poſſeſſion could not poſſibly be Uſurpers, or 
Traitors; neither could it be ever juſtifiable to àttempt 


their Removal from their Thrones; which yet we ſee has 


been warranted by ſeveral Acts of Parliament. Laſtly, 
The Doctor cannot reaſonably imagine, that the Opinion 
of Henry VIT's Judges ſhould be of ſufficient Au- 

thority to determine the preſent Controverly; p- 183. 


for this is making a King de Fato Judge in his 


own Cauſe; who will not fail to interpret the Laws, as 
they may beft ſerve his Purpoſe. At this rate, the Doctor 
is ſure of gaining his Point; and he may he. confident there 
never was, nor can be in Nature, ſo ftrange a Creature, 
as an Uzlawful King, I cannot however but wonder, that 
a Perſon ſo eminent for his Knowledge and Penetration, 
as the Lord Chancellor Clarendon, ſhould ſo little diſcern 
the Evidence of this Maxim, as to think the Judges could 
not fairly apply it to the Caſe of Henry VII. His Words 
deſerye to be taken Notice of, as a firange W cf 
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Short-fightedneſs in thy great Man; and therefore I ſhall 
; el 


recite them at large. Neither will that ſingle Precedent 
(ſays he Hiſt. Rebell. Vol. 1. Part 2. p. 430.) of the 


I, Judges, in Caſe of King &#enry VII. when they declared 


£ the Act of Attainder to be void by the Acceſſion of the 
© Crown, (tho' if he had been in Truth the Perſon, upon 
© whom the Crown had Lineally and Rightfully deſcended, 
© jt was good Law) find, or make the Judges of another 
© Age parallel to them; till the King hath as ſtrong a 
© Sword in his Hand, and the People as much at his De- 
© yotion and Diſpoſal z and then the Making and Declaring 
© a Law, will be of equal Facility, tho' it may be not. o 


© equal Fuſtice, Thus we ſee, how unfertunate this noble 


Lord was, in his Opinion of this Reſolution of #enry VII's 


Judges; he calls it a ſingle Precedent ; he thinks it would hardly 


be followed by any other Judges; and plainly intimates, that 
it was not good Law, by reaſon of 


this Reſolution ; for may it not reaſonably be douted, whe- 


ther the Judges of Kings de Fure would allow. Kings de Facto 


the Benefit of that Maxim ? And has not another great 
Ornament of his Profeſſion told us, Thar the F ju, in 
Weſtminſter Hall do ſometimes deny 4 Eaſe, that ſtands ſin- 


gle and alone of itſelf ? (Ld: Chancellor Nottingham's Argu- 


ment in Mr. Howard's Cauſe, p. 30.) The Doctor indeed 
aſſures us, that in Conſideration of the Authority of this 


Maxim, the AT that illegitimated Queen Elizabeth, was never 


reverſed by the Lord Keeper Pacon's Advice. But the Doctor 
knows very well, that Queen Elizabeth had a Title by the 


Act of Succeſſion, and her Father's Wil; whereas Henry VII. 


had no manner of Foundation, upon which he might build 
any Pretenſion to the Crown: And the Queſtion 
is not, whether this Maxim would not hold good, p. 184. 


where Kings de Fure are concern'd; but whether 


Kings de Facto can legally claim any Benefit from it. I 
muſt not forget, that the Doctor afterwards confeſſes, (View 
p. 78.) that an Act was paſſed to reſtore Queen Elizabeth 
in Blood to ber Mother: It is true, he ſays, 1bis was only tbat 
ſbe might inherit the Eſtate of her Mother's Family, which 1 
am not concern'd to call in Queſtion at preſent. But the 


Doctor ſhould remember, that Princes never thought it 


became them to flight Acts of Parliament made againſt 


them by lawful Authority; and therefore Henry VII. not- 


withſtanding the aforeſaid Reſolution of the Judges, took 
Care, that all Records, wherein there was any Memory, or 
oh e Mention 


| the Defe&s in Henry VII's 
Title. And this one Circumftance of its being a fingle 
Precedent, is enough to ſpoil the Credit and Authority of 
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mention of bis Attainder, ſhonld be defaced, cancelPd and takers 


off the Files; (Bacon*s Henry 7., p. 13.) left ſome time or 
other, it they cuntinued in Being, they might riſe up in 


Judgment againſt him; a manifeſt Indication, that he did 


not think it ſafe to rely upon the Opinions of his Judges. 


Thus I have followed the Dottor through Henry VIT's 
Reign, which ſeem'd indeed to adminſter much Conſolati- 


on to him; and to many Perſons, who had long ſought af- 
ter Reaſons to juſtify th: ir Submiſhon to the Powers. in Be- 


ing, but I am miſtaken if any ſolid Comfort can be deri- 
ved from them. Every thing which occurr'd in the Doctor's 
Writings, that had the leaft Ap; earance of an Argument, 
Ithink, fully conſider'd by me. But the Doctor having 
ſtepped a little out of the Way, (View, p. 74. &c.) to aſſert 
the Right of the Legiſlative. Powers, to limit che Succeſſi- 
on, {which may be very true, and yet All:zgiance not due 


to Kings de Facto) I ſhall ſo far follow him, as to examiae 


the Truth of ſome Hiſtorical Paſſages, with which he has 


thought fit to illuſtrate his Argument: And. if J miſtake 
not, this Diſquiſition will give me an Opportunity of 


clearing a Part of Hiſtory, which has hitherto lain in 
much Obſcurity. In this Undertaking I ſhall confine my 
ſelf wholly to Matters of Fact; and therefore I ſhall noc 
diſpute the Authority of 13 Eliz. c. 1. which 


makes it High Treaſon during the Queen's Life, and p. 185. 
Forfeiture of Goods and Chanels after ber Death, | ; 


10 ſay, that an AF of Parliament is not of ſujſictent Force to 


limit and bind the Deſent of the Crown; neither ſhall J in 


the leaft que ſtion the Power of Parliament to entail the 
Succeſſion: Theſe Matters are as much out of my Way, 
as they are above my Reach; and therefore I am very well 
contented, the Doctor ſhould abound in his own Senſe up- 
on them. All that I ſhall here obſerve is, that whatever 
Power Kings, with their Parliaments, may have de Jure, 
upon ſuch Occaſions, it is however true in Fact, that no 
Act of Limitation could ever yet effectually exclude the 
next Heir by Proximity of Blood; but ſooner or later, Provi- 
dence bas bitherto ſo ordered it, that thoſe who were fir{i in ibe 
Line of Deſcent, bave at lengib gain'd the Crown, not withſtan- 
ding al Parliamentary Proviſions to the Contrary. I believe 
it will be allowed, that we have no Laws extant of this 
Nature, before that of 7 Henry IV. 2. in which he ſettles 
the Suceſſion on his Four Sons, and their Heirs, after his 
Deceaſe; and it is obſervable, that as he was no better than 
King de Facto, ſo none but ſuch ſtood in Need of any Acts 
of this Kind; for the 3 Law provided ſufficiently oy | 
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the Sucteſſon of the Iſue of Kings de jure. The next Statute 
we hear of to this Purpoſe, is that of Hemy VI, upon his 
Recovery of the Crown; in which he excludes Edward IV. 


(Holinſhead's Chronicle.) and gives the Crown to the Duke 


of Clarence, and his Children, immediatly upon the Failure 
of his own Line; but this had no long Continuance, being 


annuld, (Rot. Parl. 1 Edw. 4.) as well as that of Henry 


IV. upon the Succeſſion of the Right Heir. Richard III. is 


ſaid to have appointed the Earl of Lincoln, his Sifter's Son, 


his Succeſſor 3 and Henry VII. was no ſooner placed in the 


Throne, but he alſo procures an Act of Parliament, (Rot. 


Parl. 1 Hen. 7.) to ſecure the Inheritance to his ifſue ; but 


it is well known, his Son, by the Right of his Mother, had 


an undoubted Title, without the A fſiftance of his Father's 


Law. Icome now to Hewy VIII's Reign: This Prince 
| Having baſtardized both his Daughters by Act of Parlia- 


ment, (28 Hen. 8. 7.) found it neceſſary to make uſe of the 


ſame Authority, to render them capable of the Crown, 


In the Twenty Fifth Year therefore of his Reign, another 
| AR is paſſed, for the Eſtabliſhment of the King's 
p. 186. Succeſſion z in which the Deſcent of the Crown is 
| _ expreſly limited to his Two Daughters, Mary, and 
Elizabeth; and he is impower'd (as he had (28 Hen. 8. 3.) 


been before) to give, diſpoſe, appoint, aſſign, declare, and limit, 


by bis Gracious Letters Parent, under bis Great Seal, or elſe by 
bis Highneſs Laſt Will made in "Writing, and fign'd with by 


moſi Gracious Hand, at his only Pleaſure, from Time to Time 


bereafter, the Imperial Crown of this Realm (for Lack of Law- 
ful Heirs of the Bodies of Prince Edward, and tbe Ladies Mary, 


and Elizabeth) to ſuch Perſon or Perſons in Remainder, or Re- 


verſion, as ſhall pleaſe bis Highneſs, &c. Now the Controver- 
ſy between Dr. Zigdey and me, upon this Occaſion, is, 
whether King Henry VIII. did truly obſerve the Directi- 
on of this Statute in his Nomination of Succeſſors, after 
the Deceaſe of his Daughters. That he was impower'd 
to do this by his Laft Will and Teftament, is not denied; 
and that a ill of his was produced and executed in ſome 


Mieaſure, is likewiſe not diſputed. ; but however the Do- 


Qor is poſitive, (Preface to his Defence.) that Henry VIII. 
did not execute the Powers given him in Parliament, to nomi- 
nate 4 Succeſſor by bis Laſt Will and Teſtament, ſign'd with bi 
own Hand. Andin another Place, ( Defence p. 7.) he affirms 
it with much Aſſurance, Thar there was indeed a Will drawn 
for that Purpoſe; but it was never ſigu'd by the King, as the 
Act of Parliament expreſly required, &c. But I ſee no Rea- 
ſon for this Confidence; and 1 doubt not, when the Reader 

| 3 | has 
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has well confidered the following Proofs, and Arguments, 
he will allow, that the Authority of this Vill i much bet · 
ter ſupported, than the Doctor is willing to believe. In 
order to this, I ſhall ſhew, Firſt, That his Vill was admit - 
ted, publiſhed, and executed as a Legal and Good ill.. 
And, Secondly, That the Doctor has not N any 


Objection of Weight enough to reader its 
We are aſſured from the Journal of the Houſe of Lords, 


alidity que- 


that on the laſt Day of January, the Commons being ſent 
for to attend the Lords, the Lord Chancellor then decla- 


red King &-nry VIII, Death to both Houſes, in Full Par- 
liamen aſſembled; and then a large Part of the ſaid De- 


ceaſed King's Will (particularly thoſe Clauſes „ 
. of it, which related to the Succeſſion of the Crown, p. 187. 


and the Adminiftration of the Government, du- ES 
ring Edward VI's Minority) was read publickly before 
them, by Sir William Paget Secretary of State, Here then 
we ſee this Vill is fairly laid before the Parliament, the 
beft Judges of its Validity; and we do not find, that any 


Doubt aroſe in that Great Aſſzmbly concerniag it. But 


on the contrary, we have the Authority of a celebrated 
Hiſtorian, (Biſbop of Sarum's #iſt. Ref. Part 2. p. 4. B. 1.) 
That all ibe Executors appointed by thus Wil, did reſolve to 
execute it in all Points, and to take an Oath for their faith- 
fal Diſcharge of their Truſt» And that the next Day the Ex- 
ecutors did take vbeir Oatbs moſt ſolemnly, for their faithful 
exeruting the Will; that they order'd it alſo to be enroked. 
and every one of the Executors was to have an Excmplificae 
tion of it under the Great Seal, — and out of Conſcience, 
10 the Kings Will, reſolvd' to fulfil what he had intended. 
Now, if we conſider, who theſe Executors were, and how 
eminent for cheir Integrity, as well as Quality; ſurely ic 
will be hard to ſay, they wanted ſo much Judgment, as 
not to diſcern the Iavalidity of this Will, or ſo much Vir- 
tue, as to execute what they knew to be a Forgery. Bot 
that I may not fail to give the utmoſt Satisfaction in th's 
Queſtion ; I ſhall lay before the Reader ſome remarkable 
EItracts from an authentick Copy of che Ceuncil Boos of King 
Edward VI. (Part 1.) which will fully anſwer my Pur pole. 
In the Name of GOD, Amen. Where it hath pleaſed our 
* late Sovereign Lord and Maifter King Hui VIII. of moſt 
Noble and Famous Memory, Cc. by his Laſt Will and 
* Teftament bearing Date the 3oth of December, in the g3ch 
* Year of his moſt Fortunate and Victorious Reign, to can- 


_ * ſtitute and ordain us, the Archbiſhop of Canterbury, the 
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Lord Wriotbeſly Chancellour, William Lord St. Foby, folm 


© Lord Ruſſel, Edward Earl of Hertford, Fobn-Viicount Liſte, 
0 b of Dureſme, Sir pc Brown, Sir Wiles 
© Paget, Sir Edward North, Sir Edward Montagne, Sir An- 
© tbonuy Denny, Sir William Herbert, Knights, to be his Exe. 
© cutors, and to be of the Privy Council with our Sovereign 
Lord King Edward V1. until he ſhall be of the full Age of 
© Eighteen, Cc. We the ſaid Archbiſhop, Thomas Lord 


: Wriothe ſly Chancellour, Ce. being all aſſembled 


p. 188. eee in the Tower of London, the laſt Day 
2 of Fanuary, in the iſt Year of the Reign of our 
- © ſaid Sovereign Lord King Edward VI. that now is, have 
« reyerently and diligently conſider'd the great Charge 
© committed unto us; and calling to Almighty GOD, the 
© only Giver of all Grace, for his Aid and Aſſiſtance in all 
© our Proceedings, have fully reſolv'd and agreed with one 
Voice and Conſent, not only to ſtand to and maintain 
© the ſaid Laſt Will and Teftament of our ſaid Maiſter, 
© and every Part and Article of the ſame, to the uttermoſt 
© of our Power, Wits, and Cunnings; but alſo, that evey 
© of us preſent ſhall tzke a Corporal Oath upon a Book, 
© for the more aſſured and effe&ual Accompliſhment of the 
© ſame. The Firft Day of February, being Tueſday, all the 
© ſaid Executors before written, aſſembled again together 
in the ſaid Tower of London, and there herd the Will 
* eftſones deliberately redde from the Beginning to the 
© Ending. And concluding, with one Voice, to adhere 
and ftick to their Performance of it, did firſt take their 
© Oaths to the King's Majeſty, and after immediately 
© ſware to the due and faichful Obſervation of the ſaid 
© Will, as the Day before they had reſolved. Wedneſday, 
* Feb. 2. Item, The Lord Protectour and the reft of rhe 
< Coexecutours then preſent, having the Laſt Will and 
© Teftament of our ſaid late Sovereign Lord deceaſed, 
© made Requeft with oon Voice unto the Lord Chancellour 
* of England, to cauſe the ſame to be Recorded and En- 
rolled in Forme accuſtomed. And thereupon each of 
them to have Exemplification under the Great Seal of the 
© ſame, for the doing whereof the ſaid Will was preſently de- 


© liver'd by them to the ſaid Chancellour. At Weſtminſter, the 


* 24th of. February; The Lord Protectour and others his Co- 
© executours being moſt deſirous of their Part to ſee the 
Will of King Henry VIII. duly and hooly accompliſhed 
and fulfilled, as to their moſt bounden Duties apper- 
taineth: For their more certain and aſſured Proceeding 
in the Execution of the ſa me, vpon mature Deliberation 

( . reſolved 
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reſolved, that beſore they would proceed, the hole 
Number of Judges, Barons of the Exchequer, the King's 
« Serjeants, Attorney, and Sollicitour ſhall deliberately 
e peruſe the hole Will, and frankly declare their Opinion, 
© what the Executours may lawfully do, how and in what 
© Form the ſaid Will might be lawfully executed and per- 
© formed, Wherenpon all the ſaid Judges, Oc. being called 
© into the Exchequer-Chamber, after the Opening of this 


© Reſolution to them, the ſaid Will was redde from the Be- 


© inning to the Ending; And after the ſame was | 
well debated among them, it was deliver'd into p. 189. 
their Hands to be farther conſider'd accordingly: 

* Who eftſones aſſembling themſelves together for that 


© Purpoſe, and weighing the Will and every Part of it, as 


© appertain'd, repair*d together to the Lord Protectour, and 
other the Coexecutours; and then by the Mouth of Sir 
© Edward Montague declared, they had throughly confider'd 
© the ſaid Will, and with oon Conſent and Advice deliver'd 
* their Opinion, bow bat Part of the Will then in queſlion, 
© might be executed, Oc. On rhe 8th of March following, as 
an Inſtance of their great Care and Concern for ibis Will, the 


Lord Protectour and Council thought convenient, that 


© the Laft Will of their late Sovereign Lord deceaſed, re- 
© maining ftill in the Cuſtody of the Earl of Soutbamptox, 


© Order to the Lord Great Maſter, for ſending for the ſame, 
* which was done accordingly ; Upon Receipt whereof, a- 
© bont Ten of the Clock in the Forenoon, in a Caſe ſealed, 


- © ſhould for the more ſafe keeping of the ſame, be beſtowed 
in the Treaſury of the Exchequer ; and thereupon did give 


* it was firft opened, and eftſones ſealed, and appointed to 


be kept till the next Day; at which time it was order'd 
to be deliver'd into the ſaid Treaſury by the Hands of Sir 


_ © Foby Godſalve Knt. to the Cuſtody of the Officers of the 
bg ſaid Exchequer. Sign'd, E, Somerſet, T: Carr, V. St. Fobn, 


F. Ruſſel, ꝓ. Var wick, Amb. Brown, Ant. Denny, W. Herbert. 
* Wedneſday the gth of March. According to the forme 
Order, this Day about Nine of the Clock in the Morning, 
* the Laſt Will of our ſaid late Sovereign Lord deceaſed, 
* was deliver'd by the Hands of the Lord Protettour, in 


_ © preſence of the reſt of the Council, to Sir Fobn Godſalve 


Ent. who repairing with the ſame to Weſtminſter, and 
* beftowing in the Place of the Treaſury, where he al- 
* ledged the Laft Will of #emy VII. to remain, brought 
for Teftification of the Delivery thereof, a Bill writ- 
ten in Parchment, ſubſcribed with the Hands of Thomas 


 * Danyel, William Walters, and obn Lambe, Officers of the 
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© (aid Exchequer,* Theſe certainly are ſuch Marks of Re · 
ſpe& and Reverence, as could not poſſibly be . to a 


il, the validity of which was in the leaſt ſuſpe 


In the Year 1540. King Fdward VI. having been can» 
veyed by the Duke of Somerſet to Windſor, by Vio+ 
lence, as was pretended; the reft of the Privy Council, 
remaining in London, wrote a long Letter of Complaiat to 

the King, againſt the ſajd Protector, dated 1 gth 
p. 190. October; in which were the following Paſſages : 

We truſt, that your Hjghneſs of your Goodneſs 
+ will, without any Jealouſy or Suſpicion, think that moſt 
_ © expedient, both for your own moſt Royal Perſon, and all 
_ © your Subjects, that by the Body of your Council may be 
© thought expedient z to whom, and to no one Man, your 
© Highneſs moſt grave Father appointed, by his Laſt Will 
* and Teftament, the Care of your Majeſty, and al! your 
5 moſt weighty Affairs. — For the End of this Matter 
© touching the Duke of Somerſet; if he have that Reſpect 
* to your Majefty's Surety, that he pretendeth ; if he have 
© the Conſideration of his Duty to GOD, that his Promiſe 
© and Oath requireth ; it he have that Remembrance of the 
© Performance of your Majeſty's Father's Will, that to the 
© Office of a Good Executour appertaineth, Cc: Let him 
© firſt ſuffer us to be reſtored to your Majeſty's Preſence, 
C. The Protectourſhip and Governance of your 

* moſt Royal Perſon, was not granted him by your Father's 
© Will; dut only by Agreement, firſt amongſt us the Exe- 
© cutours, and after of others; Thoſe Titles and fpecial 
© Truft was committed to him during your Majefty's Plea- 
© ſure, and upon Condition he ſhould do ag things by the 
© Advice of your Council, Cc. Subſcribed by the Lord 
© ChaacelJour, the Lord Great Maſter, the Lord Privy Seal, 
© the Lord Marquis of Northawpton, the Lord Great Cham- 
© berlain, the Earl of Shrewsbury, the Earl of Southampron, 
the Lord Wemmworth, Mafter Treaſurer, the Maſter of 
the Horſe, Maſter Vice-Chamberlain, Sir Fobn Gage, Mr. 


Secretary Petre, Sir Edward North Lord Chief Juſtice, 


Sir Kalpb Sadler, Sir Fobn Baker, Sir Edward Wotton, Mr. 
© Dr. MWotton, Sir Richard Southwell, Sir Edmund Peckbam.“ 
In the th Year of this Reign Stephen Gardiner Biſhop of 
Wincheſter was brought into Trouble for ſome Miſdemea- 
nours laid to his Charge; in which Proſecution the fol- 
lowihg Interrogatories (See firſt Engliſh Edit. of J. Fox's 
Acts and Mon. p. 793.) among many others, were put to 
the Lords of the Privy Council, Ce. 1. Whether you 
* know, or have heard ſay, thar the late King of famous 
| * Memory, 


* 
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e Memory, willed him the ſaid Biſhop of Wincheſter, no 
s more to be of tho Privy Council with the King's Majeſty 
© our Sovereign Lord that now is; and omitted and expreſ- 
ly refaſed to have him named among other Councellours 
© in his Teftament, to be of the Council afore- 
© ſaid. 2. hem, Whether ye know or have heard p. 191. 
© fay, that the ſaid Biſhop, being aforenamed as 


© an Executour in the Teftamenr of the id late King, was 


* a little before his Death, at his Declaring, of his Laft 
© Will, put out by his Highneſs, and ſo by him refuſed to 


© be any of hisfaid Executors, Oc.“ To which Interroga- 


tories the Lord Page: anſwer'd as follows, (J. Fox, ibid. p. 
$15: iſt Edit.) © Touching the late King's putting the Bi- 

© ſhop of Wixcheſter out of his Teſtament; it is true, that 
upon St. Stephen's Day at Night, four Years now paſt, his 
© Majefty having been very Sick, and in foine Peril, after 
* his Recovery forthwith called for the Duke of Somerſer's 
© Grace, for the Lord Privy Seal, for my Lord of Warwick, 


f for the late Maſter of the Horſe, for Maſter Denny, for 


the Mafter of the Horſe that now is, and for the ſaid 
© Lord Paper, at that Time his Secretary : And then willed 
© Maſter Denny to fetch his Teſtament. Who bringeth 
© forth firft the Form of a Teftament, which bis Majeſty 
* liked not, after he heard, ſaying, that was not it, bur 
© there was another of a latter Making, written with the 
© Hand of the late Wriotbeſiy being Secretary. Which 


_ © when Mafter Denny had fetched, and he heard it, he 


* ſeem'd to marvaile, that ſome were left out unnamed in 
* it, whom he ſa id he meant to have in, and ſome in, whom 
© he meant to have out; and ſo bad the ſaid Lord Paget, in 


* the Prefence of the forefaid Lords, to put in ſome, thac 


vere not named before, and to put out the Biſhop of 


* Winceſter's Name, which was done. And then after his 
© Pleaſure declared in ſundr Tnings, which he cauſed to 
de alter'd, and enter'd in the Will; his Majeſty came to 
© the'naming of Councellours Afiftants to his Executours. 
* 'Wheteupon the ſaid Lord Paget, and the others, begin- 
ning to name my Lord Marquis of Northampton, my Lord 
* of Arundel, and the reſt of the Council, not before named 


: + Executours ; when it came to the Biſhop of Wincheſter, 


had pus him our, ſaying he was a Wiliul Man, and not 


_ * mete to he about his Son, the King's Majeſty that now 


is. Whereupon we pafſed over to the Biſhop of Weftmar- 


ter, whom his Majeſty had put out alſo; ſaying, he was 


ſcboled, or ſuch like Term, by the Biſhop of incbeſter. 
And lo paſſing unto the reft, he admitted all of Council 
„ E without 
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© without Stop, ſaving one other Man, at whom he made 
© fome Stick, but nevertheleſs upon our Suites relented 3 
© and ſo he was namedas a Councellour. This all done, 
© the ſaid Lord Payer read over to his Majeſty, what was 
© written, and when he came to the Place of Councellours, 
reading their Names, he began to move the 
p. 192. King again for the Biſhop of Wincbeſter ; and 
 _, © thereſt then preſent (et Foot in with him, and 
did earneſtly ſue to his Majefty for placing the ſaid Biſhop 
© among the Councellours; but he would in no wiſe be en- 
treated, ſaying, he marvelled what we meant, and that 
* all we knew him to be a Wilful Man.“ The Duke of 
Somerſet likewiſe depoſes, (J. Fox, ibid. 1/t Ed. p. 819.) 


That Henry VIII. would not ſuffer the Biſhop of Winchefter 
[1 


to be named as Executour or Councellour in bis Teſtament, tho' 
move d to it. by Sir Anthony Brown, tbe Duke bis Grace, 
the Earl of Warwick, the Lord Privy Seal, the Lord Paget, 


Mr. Herbert, and other being preſent- The Earl of Wiltſbirs 


High- Treaſurer of England, being examined, depoſeth (J. 
Fox, ibid. p. 820.) That he was preſent at the Opening of ibe 


late King's Majeſty's Will, and found not the Biſhop of Win- 
ceſter named there, either among jt the Executonrs,- or Councel- 


lours, Cutbbert Bilhop of Dureſme, being examined, depo- 


ſeth, (J. Fox, ibid. p. 829.) That be did not know, that be bim- - 


Self was named Executour, unte ſuch time, that the Xing was 


dead: Nor did not kuow, that the Biſhop of Wincheſter was 


left out, till be beard the Teſtament redde, after the King's Death. 
From which Paſſages it is obſervable, Firſt, That the Will 
mention'd in theſe Depoſitions, in which the Biſhop of Win- 
cheſter's Name was omitted, was that very Will, which was 
executed as the Laſt Wil of King Henry VIII. Secondly, 
That King Heuy VIII. for above a Month before. his 
Death, took great Care in ſettling this Will, in a very deli- 
berate manner; for it appears from the Lord Pagei's Depo- 
ſitions, that he ſent for that particular Copy of it, which 
he beſt liked; that it was read over to him, and ſeyeral,of 
his Privy Council; and that he then declared bis Pleaſure in 
ſundry Things, which he cauſed to be altei'd, and enter'd into 
the Will; And laſtly, that a theſe Alterations were read and 
approved of by him. But if after all; this Vill wasno better 
than a Forgery, how came Stepben Gardiner Biſhop of Win- 


ebeſter, a l erſon of great Experience, Knowledge, and Sa- 
gacity, who was diſgracefuily excluded out of the Number 
of the Executors, and Counce lors, and therefore wauld have 
been pleaſed with ag Opportunity of invalidatiog the Wil, 
if it was polhble ; how came that Biſhop, I lay, inftead of 
| 5 1 | wurging 
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urging any Ohjections againſt its Authority, to 
preſume to appeal to this very Will, againſt the p. 193. 
Power exerciſed by the Duke of Somerſet as 
Protector? Which yet it is very evident, he did? (See Fox's 
Alls and Mon. iſt, Eng. Edit. p. 795.) Laftly, When Arch- 
biſhop Craumer was earneſtly ſolicited to ſubſcribe to the 
Order of Succeſhon appointed by Edward VI, we are aſſu- 
red he refuſed co do it for ſome time, upon this only Rea- 
| ſon ; viz. becauſe be bad ſworn io Henry VIIFs Will; (Strype's 
Memorial of Abp. Cranmer) to which the reſt of the Privy 
Council return'd no other Anſwer, but this; That they bad 
done the ſame, and bad as tender Conſciences as himſelf. A 
good Proof, that neither the Arcbbiſhop, nor any other of 
the Privy Council knew, at that time, of any juſt ObjeAion, 
that could be made againft the wit of Henry VIII; for it 
is not to be imagined, ſuch an Opportunity would have 
been negledted, of removing his Grace's Scruples, had it 
been then known, that the ſaid Wil was liable to any rea- 
ſonable Exceptions. So that we have the fulleft Evidence 
that can be deſired, that during the whole Courſe of King 
Edward's Reign, this Wil was eſteemed of unqueſtionable 
King Edward*sDeath was no ſooner known to Queen Mary, 
but ſhe claims the Crown, as well by the Teſtament and Laſt 
will of ber deareſt Father, as by Act of Parliament: An 
Error ſhe could not poſſibly have fallen into, had either 
her Friends, or her Enemies entertained the leaft Jealouſy 
of her Father's Will. And the Truth is, if any Controver- 
ſy ever aroſe upon this Subject; or it became a Matter of 
Doubt, in the Courts of Fudicature or elſewhere, in any 
Time of this Reign, whether Henry V III's Will was genuine 
; and valid; our Memoirs and Hiſtories are extremely de- 
| fective, in concealing ſo important a Piece of Knowledge 
from us. We do not find indeed, that Queen Elizabetb did 
| ſo much Honour to her Father's i, as publickly to found 
| her Right of Succeſſion, in any Meaſure, upon it; 
| But we are well aſſured, that ſome of her beſt p. 194. 
| K 
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and moſt knowing Subjects were of Opinion, that 
her Iitle from it deſerved very well te be inſiſted on; 
which demonſtrates, that the Authority of this if] was 
then thought very good and effectual. Biſhop FewelPs 
Teftimony, I believe, will be admitted, as credible for this 
| Purpoſe; which may be found in his View of a Seditious 
Bull, (p. 12.) in the following Words: Was not the Crown 
cf England dae ro Queen Elizabeth by Inheritance, aud by 
Succeſſion, and by the Laws of this Realm ? Did noi ber Faiber 
| h warrant 
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* 


warrant it to ber by Will, as to bis Daughter ? Did not Queen 
Mary, by expreſs Words, leave it to ber, as to ber Siſter? Did 
not the whole Nobility of the Realm confirm it? Did not Queen 
Mary's Biſbops kneel down before ber, and acknowledge ber to 

be their Natural and Lawful Queen. &c. But not withſtan- 


ding all theſe Evidences, the Doctor tells us, that many 


and weighty Objettions were long ſince made againſt this 
Will, which to him ſeem unanſwerable. Let us now there- 
fore confider theſe mighty Objections. It is not pretended, 
that any of theſe Objections appear'd publickly in Wri- 
ting, till Queen Elizebetb's wh, ; and even then, I believe, 
it will not be found, that any Engliſb Subject had the Con- 

fidence to give them Countenance. The Truth is, the 
Scorch Nation was highly offended with this Will, for Ex- 
cluding the Iſſue of their Queen Margaret from the Succeſ- 


ſion to the Crown of ne; and therefore, when they 


found the Right of the Houſe of Suffolk openly aſſerted, 
which was done by one Fobn Hale, in a particular Diſcourſe 
written expreſly for that Purpoſe in the Year 1563. they 
thought it then became their Zeal for the Intereſt of their 
Royal Family, to enquire into the Validity of #enry VIIPs 
Will, upon which the oppoſite Title wholly depended : 
And the Iſſue was, that at length they fancied, they had 


made very happy Diſcoveries, which would be ſufficient 


entirely to overthrow its 8 What Arguments 
they thought proper to make uſe of upon this Occaſion, 
they were very forward to publiſh; and we meet with 
them frequently in ſeveral printed Books of Queen Eliza- 
betb's Reign, and therefore, I confeſs, it was Matter of 


| ſome Surprize to me, to find ſo knowing an Hiſtorian as 


| the Biſhop of Salisbury, reciting the common 

P- 195- Object ions againft this Wil out of a Manuſcript 
Letter, as a Secret, which he alone had the Hap- 
pineſs to difcover, and which bad been biiberto unknown. (Hiſt. 
Keformat. Part 1. B. 3. p. 349.) Whereas there js not one 
Circumftance in all that he has faid upon this Occaſion, 
but has been more fully urged in the Engliſh and Latin 
Editions of the Defence of Mary Queen of Scots, written by 
obn Lefley Biſhop of Roſſe, by the Feſuir Parſons in Leice- 
r's Commonwealib, and bis Conference about the Succeſſion ;; 
(The Englifh Edition was primed in $ve. Anno. 1569, 4t 
London. The Latin was printed at Rheims in 4to, Anno 1581) 


not to mention Fokn ColvitPs Palinode, and another Pamph- 


let, entituled, A Treatiſe declaring and confirming againſt al! 

ObjeAions, the Fuſt Title and Rig | the moft * and 

wartty Prince K. James VI. printed as I gueſs, IS | 
N 5 N * 7 ore 


o 


TTW 0 


* yy” _ * ww. 


EO Ww—__W 


ö 
ö 
ö 


no N 


r r 2a 3D _ 5 9 0 


, TxraSON Unmasx?D, &c. 155 


| before Queen Elizaherb's Death. Theſe Books being thus 


publiſhed-in that Queen's Reign, and diſperſed throughout 
the Kingdom, are a ſutficient Proof, that his Lordſhip had 
| to have Recourſe toia Manuſcript Letter, to fur- 
iſh bimſelf with Arguments againft King Henry's Will. 
What theſe Arguments were, and how well they deſerve 
that Name, I now proceed to examine: And though the 
DoQor has obliged me to conſider them only, as they lie 


in Leithington's Letter, and Sir Thomas Craig's Book of the 


Right of Succeſſion; "= I ſhall be ſo juft to his Cauſe, 
as to give them all the Advantage they are capable of. 
1. It is ſuggeſted by Leitbiugton, and Sir Thomas Craig, that 
this Will of Henry VIII. was not ſigned with his own Hand, 
but only with his Stamp, and therefore was not good in 
Law; for the Acts of Parliament, which impower'd him to 


limit the Succeſſion by his La Will and Teſtament, obliged 
bim to ſign it with his on Hand; which not being per- 
formed, the Will was of no Authority, To this I anſwer, 


Firſt, That it cannot well be thought the Intention of 
thoſe Ads of Parliament, to reſtrain the King from ſigning 
his ill with bis Stamp: And, 2dly, That the Law looks 
upon any thing that is ſigned with the King's Stamp, as of 
equal Authority with that which is ſigned with his Hand. 
Firſt, Fox from what Cauſe ſoever it might pro- 

ceed, it is certain, that before the Paſſing of this q. 196. 
laſt Act of the Succeſſion, the King generally : 


made uſe of his Stamp upon all Occaſions ; and whatever 


was thus ſigned, was univerſally receiv'd, and allowed to be 
effectual to all Intents and Purpoſes, as if the Letters of 


his Name had been particularly and expreſly formed b 


his own Hand. I have ſeen the Council- Books of the 33 

and 34th Years of his Reign, in which. a great Number 
of Commiſhons and Warrants are mention'd to have had 
no.other Authority, but his Stamp; and it is well known, 
before that time he ſeldom gave himſelf the Trouble of 
uſing a Pen, It was undoubtedly more for his Eaſe and 
Satisfaction, to be left ſtill to bis Liberty of making uſe of 
his Stamp, as he had accuſtomed himſelf todo; and we are 


well aſſured, his Parliaments had too much Complaiſance 


for him, to croſs. him in any of his Inclinations. But 2dly, 
The Law makes no Diſt inction between a Vill ſigned with 
a Stamp, and the ſame Perſon's own Hand ; but looks upon 
the former as of equal Authority with the latter. This 
we are ſure is true in the Caſe of private Men; and that 
It alſo holds good in che Queſtion now before us, we have 
the Judgment of Hen VIII's laft Parliament ; for og 
Ty x ommi- 
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fion, by which the Duke of Nor foll's Attainder was paſſedꝭ 
was ſign'd only by the King's Sramp; and yet the Act of 
Parliament, which enabled the King to pals Acts by Com- 
miſſion, ſays expreſly, that it ſhould be fign'd with bis Hand. 
This plainly ſhews, that whatever was ſign'd by the King's 
Stamp, was, in the Opinion of that Parliament, ſigned with 
his Hand ; and therefore the Fournal of Parliament, when 
it mentions that Commiſſon, ſays, it was ſigned Signo ma- 
xuali Regis. It may indeed be ſuggeſted, that for this very 
Reaſonthe Attainder of the Duke of Norfolk was reverſed 
in the firſt Parliament of Queen Mary's Reign; viz. be- 
cauſe the Commiſhon, by which that Attainder was paſſed, 
was ſigned by the King's Stamp, and not bis Hand (Vide Four- 
nal Parl. imo Mariz, and Biſhop of Sarum's Hiſtory of the Re- 
formation, Part 2. p. 257. B. 2. and Dyer's Reports, Term. 
| Mich. imo Mariæ.) remarkable Judgment given 
p. 197. in Parliament, which may juftly be thought ſuf- 
; ficient to determine this Controverſy ; and that 
was in the Caſe of the Act, which appointed the Abjuration 
Oath, and alſo the Malt Tax, (if I mifake not) which were 
both paſſed by a Commiſſion ſigned only by King William's 
Stamp, the Day before he died. Will the Doctor now ſay, 
theſe Acts were of no Authority, and that whatever was 
done purſuant to them, was contrary to Law? I am per- 
ſuaded, he will not own this to be his Opinion. 2. It is 
ſaid this Stamp was not ſet to the Will by the King himſelf, 
nor by his Order; but that after the Xing bad loſt tbe Uſe 
of bis Reaſon, or was paſt Senſe and Memory, one William 
Clark put the Stamp to it; which was acknowledged by the ſaid 
Clark openly before Queen Mary and ber Privy Council, and 
lſs ibe Parliament. And ibis was likewiſe atteſted in Parlia- 
ment in Queen Mary's Time, for the Reſtitution of ibe Duke 
of Norfolk, by the Lord Paget. This we find affirm'd in 
Leithingtm's Letter, and Sir Thomas Craig's Book of the Suc- 
ceſſion; and the Biſhop of Roſſe is not only poſttive in theſe 
Points; but adds ſome farther Particulars in the Paſſage im- 
med:axely following. © We ſay then, that the King never 
© ſigned the pretenſed Will with his own Hand; neither do 
* we lay it by bare Hearſay, or gather it by our former Con- 
£ jectures and. Preſumptions only; but by good and able 
$ Witnefſes, that avouch and juſtify of their own certain 
Knowledge, that the Stamp only was put to the ſaid 
Will, and that even when the King himſelf was now dead 
© or dying, and paft all Remembrance. The Lord Pager 
© þeing one of the Privy Council with Queen Mary, of his 
* own free Will and godly Motion, for the Honour of the 
EP. _ © Realny, 


© trewe, and that himſelf put the Stamp to the ſaid 


# 
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© Realm, for Reverence of Truth and Juftice, tho* in the 
© act himſelf culpable, and in a manner thereto by great 
© Authority forced; did firſt of all Men diſcloſe the Mat- 
© ter, firft to the ſaid Council, and then before the whole 
© Parliament. Sir vd Montague alſo, the Chief Juſtice, 


© that was privy and preſent at the ſaid Doings, did confeſs 


© the ſame, as well before the Council, as before the Par- 
© liament. Yea, William Clark, aſcribed among other 
© pretenſed Witneſſes, confeſſed the Premiſes to be 


© Will, and afterward purchaſed his Charter of Pardon for 
© the ſaid Fact. Upon which Depolitions well and 
* adviſedly weighed and ponder'd, Queen May, p. 198. 


© with the Adviſe of her Council, to the Honour 


© of GOD and the Realm, to the Maintenance of Trewth 
© and Juftice, and the Right ful Succeſhon of the Crown: for 
© the eſchewing of many fowl Mifchiefs, which might up- 


© on this Forgery enſue, cauſed the Record of the ſaid for- 
© ged Will, remaining in the Chancery, to be cancelled, 


© defaced, and aboliſhed, as not worthy to remain among 


© the trew and ſincere Records of this noble Realm.“ And 


to the (ame Purpoſe writes the Author of the Treatiſe, 
Declaring the Right and Title of K ing James VI. to the Crown 
of England, re mention'd. Now it muſt be confeſ- 


ſed, theſe Facts would be of great Weight, in putting an 
End to this Diſpute, could they be well proved: But I ſhall 


ſhew, that ſome of them are falſe, and the reft depend up- 
on too ſlight an Authority to be credited. Firſt, Ir is not 


true, that Henry VIII. was dead, or dying, or paſt Senſe and 
Memory, when the Stamp was ſet to his Will: For this was 


done on the Thirtieth of December, which was a full Moath 
before he died; and it. appears from the Lord Pagei's De- 
poſition, (before cited) that there was no Part of this Will, 
which had not been duly and maturely conſider'd by che 


King, while he had the perfect Uſe of his Underftanding, 


Four Days before it was ſign'd. S:condly, That the Stamp 
was ſet to this Will by one William Clark, without the Xing's 
Order, &c. is ſaid without any manner of Proof by theſe 
Writers. And ſurely, in a Matter of this Conſequence, 
they will not take it ill, if their bare Word is not admit- 
ted for Evidence. They tell us indeed, that my Lord Paget 
declared before the Council and Parliament, in the Firſt 
of Queen Mary, upon the Occaſion of the RKeſiitution of the 
Duke of Norfolk, that the Stamp was ſet to this Wil by 
William Clark, &c. But what Evidence is there for this? We 
have neither Record, nor Hiſtory, no printed Book or 

| Manulcript, 
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Manuſcript, beſides what has been written by Gentlemen 
of the Scorch Nation, that affirms any thing of this Mat- 


ter. What Occafion could my Lord Paget have, to menti- 
on the Willof Henry VIII. when the Duke of Norfolt's At- 
tainder came under the Conſideration of the Parliament? 


What Relation had they one to another? Belides, 


p. 199. this Lord was the firſt, that produced this Will, 


and read it in open Parliament, as undoubted and 


genuine: He ſwore, as an Executor, to perform it; and 
all along acted in that Truſt, as one that believed it of un - 
queſtionable Authority; and all this I have proved from 


unconteſtable Records. Is it reaſonable therefore to be- 


lie ve, that a Perſon of his Quality and Character, would 


have acted ſo baſe a Part? Does it any where appear, 
that he ever retracted his firft Evidence? Or if he did, 
t not a Matter of ſuch Conſequence to be as well at- 


1 as what he had declared before in Favour of the 
Mill? But nothing Satistaftory in this reſpe& has yet been 


oduced : Indeed the Adverfarics to this Will have been 
id enough to infift upon ſuch a Retradtation of the Lord 


Paget; and to expect, it ſhonld be admitted as an undoubted 


Matter of Fact: But the World is not yet ſo complaiſant, 
as to give Credit to the bare Affirmations of a Party, ſup- 


ported by no plain and legal Proofs; and therefore till we 
| are better aſſured of the Truth of their Aſſertions, we 


muſt beg Leave to look upon them as unworthy of any 
Regard or Countenance. Surely, ſuch important Tranl- 
actions, had they ever had an Exiftence, might have been 
demonſtrated from ſome authentick Inftruments, preſerv'd 
among the publick Records; and it is not eaſy to imagine, 


that the Fournals of Parliament, and Council-Books, ſhould 
ſs them by without any manner of Notice; and yet we 


ow, that nothing of this Nature is to be found in thoſe 
Writings. Aſter all, if it could be proved, that the Lord 
Paget did give in the Evidence pretended, in Queen Mary's 
Time, it may very well be a Queſtion, whether this could 
be of Weight enough to overthrow the Credit of his for. 


mer Depoſitions, in Favour ot the ſaid Wil; For the Bi- 


ſhop of Roſſe himſelf confeſſes, That if any ſuch Witneſs, or 
Executor, bad upon his Oath before a Lawful Fudpe, depoſed, 


of bis own certain Notice and Knowledge, that the ſaid Will 


was ſigned with the King's own Hand; in caſe be ſhould af ter- 


wards contrary and revoke this his ſolemnly Depoſetton, it ought 


not lipbrly to be diſcredited, for any ſuch Comtradiffion = 
ward bappening. But I have fully ſhewed, that this Lord 
| ; | - 13-2 Shgee 
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| Pager did in King Edward vis Reign, upon ſeve- 
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ral publick Occafions, manifeft his Belief, that P. 200. 


Hemy VIII's Will was good and genuine. What 


has been ſaid againft this imaginary RetraQation of the Lord 
Paget, may equally ſerve, as an Anſwer to the Surmiſe, 
that Wiliam Clark, and the Lord Chief Juftice Momague, 

did likewiſe appear as Witneſſels againſt this Wil: For 
all this is affirm'd without any manner of Proof; and is a 
Piece of Hiftory no where to be met with, but in thoſe 


few Scorch Writers abovementioned; who were indeed 


truly worthy of Commendation, for the Fidelity and Zeal 
they ſhew'd in their Miftreſs's Cauſe; but were undoubted- 
ly impoſed upon in theſe Particulars. For ſurely it is a ve- 
ry diſhonourable Reflexion on Sir Edward Montapue's Me- 
mory, to ſay, he rejected the Authority of this Will in 
Queen Mary's Days, who was ſworn to it in EAward VI, 
and took Care to ſee it executed; and alſo. upon a ſerious 
and deliberate Peruſal of it, with the reft of the Judges, 
gave his Advice, how ſome particular Parts of it might beſt 
be performed, as I before obſerved out of King Edward's 


_ Council Book. After all, I am ſenſible, I have not yet ſatisfi- 


ed Doctor Higden; for he tells us, (Defence, p. 9.) That what 
Leithington 7525 carries the greater Weigbt; becauſe be ap- 
peals for Truth of it, not only to Sir William Cecill, the Mi- 


niſter of State to whom be writes; but to ſeveral: Noblemen 


then alive, who could not but know, whether what be affirms 
to bave been done in open Parliament twelve Tears before, mas 
really dove or not, &c. Admirable Reaſoning ! I doubt not 
but Sir William Cecill, and the Noblemen appeal'd to in 
that Letter, did know, whether what was affirm'd there was 
true; but certainly it was no Argument it was ſo, becauſe 
Teirhington might eaſily have been confuted, if it had been 
otherwiſe : For ſurely Men may be confident in their Mi- 
ſtakes, and aſſert Things boldly againſt Truth, and yet be 
ſo deſpiſed, as to be thought unworthy of a Confutation. 
I am confident, this is the true Reaſon, that ſo little No- 

tice has been hitherto publiſh'd, of the many no | 
torious Falfhoods, that fill almoſt every Page of the p. 201. 
Reigns of King Charles II. and King James II. in | 

the Third Volume of The Complete Hiſtory of England: 


And yet, for fear that the eſtabliſh'd Reputation of the 


Hiſtories publiſh'd with it, in the Firſt and Second Vo- 
lumes of this Collection, and the Bulk of the Whole, con- 
ſiſting of three large Volumes in Folio, ſhould gain it 
any Credit in the next Age, as much as it is deſpiſed in 
this; and what is now kmown to be wholly owing to * 

| 74 
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ral Contempt of the Book, ſhould then by ſome Doctor Aig- 
den be improv'd into an Argument of its Authority; there 
is an Examen Hiſtoricum of it now preparing for the Preſs 
© by a great Man, that had himſelf no inconfiderable Share 
in the Publick Affairs of the Time he writes of, and was 
an Eye-Witneſs of many of the Falſhoods publiſh'd in this 
Third Volume of our Complete #iftorian. To return to 
Doctor Higden: How does he know, that Sir William Cecil, 
and other Noblemen appealed co, did not ſhew Secretary 


Leitbington his Errors in the ſeveral Points infifted on in 


his Letter? I rather believe indeed, that they did not do 
him the Honour to undeceive him in thoſe Particulars: 
For Queen Elizabeth and her Miniſters thought it a Piece 
of Wiſdom to conceal her Reſolutions about her Succeſſor; 
and therefore none about her were permitted to enter into 
' Debates about the next Title after her Deceaſe. But how- 
ever that might have been, it is evident, that Secretary 
Leitbington was miſinformed in (ome Particulars, which he 
mentivns in his Letter; for when be leaves it. to ſuch, as 


are to claim after the Iſue of Henry VII. to lay in Bar ibe 


Poligamy of Charles Brandon Duke of Suffolk; 1 muſt take 
the Liberty to charge him with a ſcandalous and unpardon- 


able Defamation of that Noble Peer: That this Duke of 


Suffolk had another Wife living at the Time of his Marri- 
age with Zenry VIII's Siſter, was indeed a Calumny too 
much credited by the Friends of the Stuart Family, in the 
Beginning of Queen Elizabeth's Reign; but ſo groundleſs 
and fo _ confuted, that the World was ſoon convinced 
| of their Error, in giving it any Countenance; in- 
p. 292. ſomuch that when the Biſhop of Foſſe wrote 
8 his Defence of Mary Queen of Scots and ber Title, 
he was aſhamed of ſo notorious a Falſkood, and therefore 
refuſed to allow it any Place among his Objections againſt 
the Houſe of Suffolk; which, had the Story been true, would 
have been of great Ule and Service to him. Nor was this 
Slander ever after revived by any Writer of Queen Eliza- 
bhetb's Reign, till Father Parſons the eſuit publiſh'd Leiceſter's 
Commonwealth, and his #iſtory- of the Succeſſion; in which 


Piece, he thought it became him to omit none of thoſe 
ſcandalous Aſperſions, which might help to create an Aver- 
fion to the Families of Scotland and Suffolk, that he might 


the better advance the Intereſt of the Court of Spain. In 


our Days indeed an eminent Writer has very ſurprizingly, - 


by an unfortunate Slip of his Pen, reſcued this Calumny 
from Oblivion, and given it a freſh Currency in his cele- 


brated Hiſtory, I have ſeen it often aſſirm'd (ſays this great 


Author 


. TxBasSON UNAUA sx, Ge. „ 3a 
Author the Bp. of Sarum's, Hiſt, of the Reform. Part! 2. 
p. 176.) in many Leiters and. Writings of that Time, that: al} 
the Iſue of Charles Brandon was iflegitimated, fince be was cer- 


France; wbich Mortimer lived long after bis Marriage tu that 
Queen ; ſo that all ber Cbildren-were Baſtards. - Some ay be was” 
divorced from bis Marriage to Mortimer; but that it nat clear 
to ne. I know not how it came to paſs, that bis Lordſhip's 

uſual Tenderneſs for the Honour of Hen VIII. did not a 
little reftraia him from ſo readily giving his Aſſent to ſo 
ſuſpicious a. Piece of Hiftory ; for undoubtedly it may be 
reckon'd among the great Blemiſhes of his Reign, that he 
match d his Sifter to a Perſon; who had a Wife then living,” 
Beſides, had his Lordſhip been at Leiſure to reflect thorow · 

ly upon this Paſſage, before it fell from his Pen, he would 
have found it difficult to believe, ſo remackable in Occur- 
rence could have been, either a Secret to all our Engliſh 

Writers, or omitted by them. And, Laſtly, It is Pity bis 


be re injured, if. what he has affirm'd ſhould prove ©, 
ede inſenſible of the Honour of deriving a Legiti- 


of mate Deſcent from the Siſter of ſo great a King. I pro- 
* 5 5 „Le . „ tc | 
0 0 3 eed 
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0 * It may not be unacceptable to the Reader to be informed, 


8 who the principal Noblemen are, who. have the Honour to be de- 


for ſeveral Succeſſions, reckon'd it as one of the nobleſt Inſtances 
of their High Extraftion, that they ſprung from the Lady Ele- 
onore, youngeſt Daughter to tbe foremention d Duke and Queen. 
So that the 7 ns Branches deſcended from them, wonld be 100 
numerous to be eaſily called to Mind. | 


3 ſcended from the Duke of Suffolk, and zhe French Queen; and 
2 therefore 1 ſhall bere ſer down their Names in their order, aa tbey 
5 occurr to my Memory. The firft of ibis Houſe of Suffolk, now 
1 living, is the Lord Bruce (Son to the Earl of Ailesbury) and © 
lis Sifter the Counteſs of Cardigan; then follow the late Earl 
8 of Winchelſea's Siſter, the Right Honourable Heneage, the pre- 
I ſent Earlof Winchelſea; all the Iſue of the Lady Frances, late 
e Viſcounteſs Weymouth; the Earl of Burlington, and the Iſue 
- of bis Father and Grandfather; the Children of the late Dn- 
I cheſs of Queensbarough, and the preſent Duke of Somerſet. 
n All "es are lineally deſcended from Chacles Brandon Duke of 
- | Suffol „ and the French Queen, by their eldeſt Daughter Ka- 
| tharine.. And it is alſo well known, that the Earls of Derby, 
; 


tiny married to one Mortimer, befere be married the Queen of | 


Lordſhip did not contider, how many * Noble Families“ 


untrue; for it is not to be imagin'd, they ſhould p. 203. | 
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ceed now to ſhew, that I have not without juſtice queſti- 
on d this Part of his Lordſhip's Hiſtory; which will be done 
effectually by the following Extract out of a Manuſcript 
Diſcourſe written by Mr. Fobn Hale, in the Year 1563. 
« Againft theſe Heirs of the French Queen it is objected, 
that they were not lawfully born; but verily this is a 
mere Slaunder, growen altogether upon Malice, and no 
Accuſation made upon any juſt Preſumption. For I be- 
ſeech you tell me, is it like, or can any reaſonable Man 
think, that if Dake Charles had had another Wife living, 
when he married the French Queen ; that King Heyy 
would have cunſented, that his Sifter ſhould have re- 
ceiv'd ſo great Injury, that ſhe ſhould have been kept like 
-a Concubine? Would his Council have ſuffered ſo great 
an Infamy to have come to his Majeſty's Stock? Or 
would the Nobility of the Realme with ſuch Triumph 
have honoured ſo unlawfull an Act? Wou'd the Com- 
mon People, who many times be ready to ſpeak Evill of 
Well-doing, have holden their Tongues in ſo manifeſted 
* Adultery-? Is it like, that in ſo long time, that the French 
© Queen and the Duke lived together as Man and Wife, 
* (that was all the Life of the French Queen) ſhe ſhould not 
have heard of it? Was it poſſible, that amongeſt ſo many 
Women, which dayly reſorted to her, none would have 
told her of ic? Or is it to be believed, that ſhe, contrary 
to the Nature of all other Women, would have been 
© contented, that another ſhould have been Partaker of 
that Fleſh, which ſhe according to GQD's Word took 
© only to be her own? Or can any Man think, that any 
Woman can he contented to live in mean De- 
P. 204. * gree, when ſhe may be a Dutcheſs, as the Lady 
* Mortimer might have been juſtly, if ſhe had 

© been the Duke's Wife? Surely there is no Reaſon to 
© make any Man to think ſo ; then much leſs to report ſo. 
© But ſuppoſe, that the Duke had had another Wife living, 
© at that time he marryed the French Queen; yet foraſmuch 
Das He and She were marryed together openly, continued 
© all their Lives as Man and Wife together, and nothing 
* ſaid againſt them; and every Man took them for Man 
and Wife; and that the Lady Frances, and the Lady Eli- 
© - 4nor were not taken to be Baſtards during their Lives: 
No after their Death neyther they nor their Children 
map, by the Laws of this Realme, be accounted ſo. Nec 
© juſtum aliquando mortuum facere Baſtardum, qui toto tem- 
* pore ſuo tenebatur pro legitime, as appeareth by a Ir ie 
ment given at Wefiminfter in 130 Edw 31ij. But for the 
| 5 1 © Declaration 
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Declaration of the Truth of this Matter, and to putt out 
of the Heads of the People this fond Opinion and Talk, 
© which is only moved of Malice, and cometh not of any 
© certain Knowledge; and encreaſed by light Credit with- 
© out Conſideration 3 and mayntained by ſuch as no doubt 
© paſs ſo much upon the Trueth, as deſirous to ſa tisfie their 
„ frown rd Affections. 2 0 
_ © You ſhall under ſtand, that the Duke of Sufſoll, Charles 
© Brandon, being in the Court, living ſole and unmarryed, 
© made a Contract of Matrimony with one Mrs. Arn Browne. 
© But before any Solempnization of Marriage, not only had 
© a Daughter by her, (which after was marryed to the Lord 
* Powys) but allo brooke Promiſe with her, and openly and 
© ſolemply marryed with the Lady Mortimer; which Mar- 
© riage the ſame Mrs. Ann Browne judicially accuſed to be 
© unlawfully for that the ſaid Sir Charles Brandon had not on- 
© ly made a Præcontract with her, but alfo had carnally 
* known her. Which things being duly proved, and Sen- 
© tence of Divorce, between the ſaid Sir Charles and the 
Lady Mortimer, given and denounced, hamarryed ſolemn- 
ly the ſaid Mrs. An Browne: At the which Marriage all 
the Nobility were preſent, and did honour it. And aſter- 
wards the ſaid Sir Charles had by the ſame Mrs. Ann Browne, 
another Daughter, which was maryed to the Lord Moun- 
teagle. After this, the ſaid Mrs. Ann Browne continewed 
with him all fer Life as his Wife, and dyed his Wife with- 
out any Impeachment of the Marryadge. After whoſe 
Death, King Henry having him in great Favour, jntended 
he ſhould for his better Preferment have marryed the La- 
dy Liſle, being a young Mayd, an Inheritouf. 
© Whereupon the ſaid Sir Charles was created Viſ- p. 205. 
© count Liſle: But that Marriadge by reafon of ; 
© her Youth took no Place. After this he was created 
© Duke of Suffolk, about the which Time Lewis the French 
© King dyed; and leavyng the ſaid Lady Mary (Daughter 
to King Henry VII.) Widow; the ſayd Charles Duke of 
© Suffolk was ſent into France for her, and with the Conſent 
of Henry VIII. marryed her twice, firſt ſecretly in France, 
© and after openly here in England, (as before is declared) 
© and ſo they lived together all their Lives long as Man and 
© Wife, and were ſo accepted and taken of all Parts, and no 
* Perſon impugning or gainſaying of the ſame; for there 
muas no juſt Cauſe. After this they had Iſſue between 
them; that is, the Lady Frances, ard the Lady Flianor. 
* Againſt whom the Lady Powes, their Baſe Sifter, in the 
* Time of King Edward VI. alleged Baftardy ; but yet not- 
VVö‚f L 2 wichſtanding 
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* withſtanding that, they were both by the Laws of the 
© Realme, and by the Canon Lawsdeclared to be legitimate, 
s and approved to be born in Lawfull Matrimony, ſo as 
© no Man can ſay, they be Baſtards. . And if that they cold, 


© yet at this preſent, becauſe it was adjudged for them, 


© that it was not ſo; and alſo for that they both be dead, 
© and dyed taken as Legitimate 3 he ought not to be beard 
c by Order of any Law in the World, if he wold object it 
© againſt them. Thus did this Gentleman long fince 
wipe off the Aſperſion caſt upon the Iſſue of Charles Bran- 
don, and the French Queen; to which it does not appear, 


that any Reply was ever made; and it certainly had that 
Effect, that the Biſhop of Roſſe, and others the moſt Lear- 


ned Aſſertors of the Title of the Houſe of Scotland, never 


afterwards thought fit to urge this Objection. Leitbington 


indeed, and Parſons have had ſo little Modeſty, as to repeat 
this Calumny, at the ſame time that they confeſs, they had 
ſeen this Diſcourſe of Mr. Zales; but neither of them has 
pretended to ſhew, that he had miſ-repreſented the Fact. 
It may be farther obſerved, that Henm VIII. expreſly pro- 
vides in his Wil, that the Heirs of the Lady Frances and 
Eleanor (co whom the Crown was to deſcend after his 
Daughter Elizabetb) ſhouid be Jawfully begotten; a Qualifi- 


cation, which therefore he may be ſuppoſed to have believ'd, 


was not wanting in their Mothers, But if any ſhould be ſo 
cCoñtentious, as to diſallow of this Conſequence ; 
p. 206. or ſo difficult to pleaſe, as ftill to queſtion, whe- 
ther the Legitimacy of the Children of the Duke 
of Suffolk, and the French Queen, is ſufficiently proved; 
they may enjoy their Humour, without any real Prejudice 
to the Iſſue of the Lady Frances and Eleanor, who had un- 
doubtedly a good Title by this Wil, whatever the Birth of 
their Motbers might have been. Another Objection againſt 
this ill is, Thas the Orig inal bad been embezxled and was not to 
be found. This is urged by Leitbington; and the Biſhop of 
Roſſe frequently challenges the Advocates of the Houſe of 
Suffolk to produce it; and even Mr. #ales himſelf was of 
that Opinion, that it was deftroyed in Queen Mary's Time, 
by the Enemies of the Proteſtant Religion. But they were 
all extremely miſtaken ; for the Original Will is ſtill extant, 
and may be ſeen in the Chaprer-Houſe at Weſtminſter ; It was 
firſt indeed repoſited, by Order of Council, in the Treaſury 
of the Exchequer ; (See before p. 189.) where it continued 
till obout 18 Years ago it was removed, with the reſt of 
the Records, Oc. into the Place, where they now lie, as 
a more proper Repolitory for them. In a word, this 8 
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upon the People, without the leaſt Contradittion, when it 
was in their Power to rectify them at their Pleaſure. 
Again, we are told by the Adverſaries to this Will, that 
the Witneſſes to it were of no Quality or Fortune; and 


therefore not like to be made uſe of by a Prince upon ſuch 


an Occaſion : And they add, that it is no ſmall Prejudice 
againft jr, that it was never proved in the Spiritual Court. 
But theſe are vain and frivolous Objections; for of thoſe 
that ſigned as Witneſſes, the firſt was a Knight, three 
others were the King's Phyſicians, and the reſt, Gentle- 


men that had good Employments about the Court; and 


therefore he gives each) of them ſuch Legacies in his il, 
as in thoſe Days were not thought inconſiderable. As for 
the Probate of the Vill, whether or no it was performed ac- 
cording to the uſual Forms in the Spiritual Courts, is a Point 
of no Moment, and not worth enquiring after. It 1; 
enough, that it was laid before both Houſes of Parliament, 
and that the Executors adviſed with the Judges, and other 
able Lawyers, about it; who gave their Opinions, how 
it might be beſt executed, as a good and valid #72. Be- 
ſides, this we are aſſured, that the Council required the 
Lord Chancellor to cauſe it to be recorded, and enrolled in Form 
accuſtomed ; and therefore if any will ſtil inſiſt upon it, 
that it ought to have been proved in the Spiritus] Courts 5 


it will be expected, they ſhould give an Inftance of any K- 


al Will, that was ever ſubjz&ed to thoſe common Forms. 


Laſt hy, It is objected, that the Earl of Zer1ford, and Lady 
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Katherine Grey, (eldeſt Daughter to the Duke of Suffolk 
being required to prove their Marriage in the Beginning o 
Queen Elizabetb's Reign (Camden. Annal. Eliz. 4. D. 


1562.) and a certain Time being limited, within which 


they were obliged to produce their Witneſſes, they were 
not able to doit; and therefore the Archbiſhop of Canter- 
bury proceeded to a definitive Sentence, whereby the pre- 
tended Marriage was declared null and void; and conſe- 
uently the Title from this Lady (who was firſt io Deſcent 
om Cha, Brandon and the Fr. oy was entirely defeated. 
But this Objection does not affect the Derby Family, which 
derives it ſelf from the Lady Eleanor, the youngeſt Siſter. 
| Beſides, Sir Wm. Dugdale aſſures us, That rhe Validity 
p. 208. of ibe Earl of Herttord's Marriage was afterwards 
brought 10 4 Tryal at the Common Law; when tbe Mi- 
niſter, who married ibem, being preſent, and other Circumſtances 
agreeing, the Fury (whereof John Digby of Colſhil in the County 
of Warwiek, Eſq; was the Fore- Man) found it « good Marriage. 
Thus I have conſider'd all the material Obje&ians againſt 
the Validity of Z#enry VIIFs will; and, if I am not too 
partial co my Performance, I ſhall never be put to the 
Trouble of a farther Vindication of it. But for the Rea- 
der's greater Satisfaction, I have inſerted in the Appendix to 
this Diſcourſe, a genuine Copy of this Original wit and al · 
ſo Mr. J. Hale's Defence 2 Houſe of Suffolk; by the 
Peruſal of which he may be more fully inſtructed in this 
Controverſy. I ſhall only now add, that as much as this 
Excluſion of the Scotch Line has been exclaimed againft, 
there was a politick Reaſon for it, which will juſtify Henry 
VIII. in the Opinion of many Perſons; and that was, be- 


cauſe the Regency of Scotland had refuſed to marry their 


young Queen to Prince Edward, according to the Agreement 
made for that, Purpoſe. This Refuſal was ſo much reſented 
by #enry VIII. tbat it undoubtedly occafioned this Limita- 


tion of the Succeſhon in his Wi; not only for a Puniſh- 


ment fur their Noncompliance, but rather as an Induce» 


ment to them to conſent to this Marriage; fince otherwile 


there was no Hopes cf obtaining the Crown of England : 
And it may likewiſe be obſer ved, that by their Obſtinate 
Rejecting all Overtures for this Marriage, the Scorch drew 


upon themſelves that bloody War, which was ſucceſsfully 
8 


managed againſt them in the Beginning of Edward VI 
Reign, under the Conduct of the Duke of Somerſet; for in 
his Declaration this is aligned as the chief, and only Rea- 
On of it, . 


The 
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The Validity of Hen. VIII's Wil being once eſſabliſhed, it 
will inevitably follow, that K. Fam. I. aſcended the Throne 
of England directiy contrary to the Order of Succeſſion ap- 
pointed by ſeveral Ads of Parliament; and yet in the Act, 
which recognized him, it is expreſly ſaid, That in- 
mediately upon the Diſſolution and Deceaſe of Eliza- p. 209+ 
beth late Q of England, tbe Imperial Crown of En 
gland, Ge. did by Inberent Birtbrigbe, and Lawful and Vndoubted 
Succeſſion, deſcend and come to tbe ſaid K. James, Oc. ſo that, 
tho' it is in Fact true, that ſeveral Limitations of the Succeſ- 
on have been made in Parliament; and Perſons who were in⸗ 
titled to the Crown by Primogeniture and Blood, have there- 
by been excluded yet it is allo evident, that no Precedents 
have hitherto been met with, of Parliamentary Entatls, 
that have long prevailed againft thoſe, that claimed by 
Common Law. And it is not a little remarkable, that tho 
Queen Elizabeth thought fit to make it Higb Treaſon for any 
one, during ber Life, to affirm, that ſhe and ber Two Houſes 
of Parliament could not make Laws of ſufficient Force and Va- 


lidity to bind the Deſcent and Inheritance of the Crown , (13 
Eliz. c. 1.) yet this very Queen, whoſe Wiſdom is ſo juſtly 


eſteemed Abroad, and admired at Home; whoſe Memory 
is fo. deſervedly precious among all true Engliſhnen z and 
whoſe Example will be always looked npon as worthy of 
Imitation by her greateft Succeſſors: This glorious Prin- 
ceſs, I ſay, who knew very well how the Succeſſion was ſet- 
tled by ber Father's Will, thought it no Blemiſh to her Ho- 
nour, to diſcourage all the Pretenders of the Houſe of Suf- 


folk, throughout the whole Courſe of her Reign ; and af 


laſtentirely defeated all their Hopes and Imaginations, by 
placing the Stuart Family upon the Throne. I ſpeak noc 
this out of a Deſign of commending her for any Violations 
of the Laws of her Country, which ſhould always be 
eſteemed Sacred by Princes themſelves ; and tho' pertiaps 

ſhe never had the Intereſt of her Kingdom more at Heart, 
than in this particular Action; yet I ſhall never pretend to 
defend her, if thoſe who are proper Judges in this Natter, 
ſhall think her chargeable wich Injuſtice. I had before pre 


miled, that my Buſineſs was only to enquire into Itter of 
. Fatt in the preſent Point of Controverſy, without any Re 
gard to the Queſtion of Ripb: ; and in Purſuance of thi; 


Purpoſe, I have now brought down my Enquiries 

to the Reign of King Fames I. and made it evi. p. 210, 
dent that he ſucceeded contrary to ſeveral Acts of = 
Parliament, by which he was expreſly excluded. I have 
farther obſerved, that his Acceſſion to the Throne was ſtu— 
| h 1 ; diouſly 
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.Giouſly promoted, and at laſt effected by Queen Eligabeib 
her ſelf and her Council ; and therefore Ido not pretend to 
acquit her of a manic Comet t of thoſe As of. Parlia- 
mem from which her Siſter and ſhe, in ſome Meaſure, de- | 
rived their Right to the Crown. It may be now expected, | 
ſince T have arraigned the Memory of Queen Elizabeth, for | 
acting contrary to a Parliamentary Entail,' that I ſhould | 
make good my Accuſation by good Authority, and that I 
ſhall now attempt to do. Soon after her Poſſeſſion of 
the Crown, ſhe came to this Reſolution with the Scotch 
Embaſſador, that if his Queen would abftain from uſing 
the Engliſp Arms and Titles, during the Life of Queen Eli- 
'qatetb, ſhe would oblige her ſelf and her Children to do no- 
thing in Prejudice of the Queen of Scots Succeſſion : (11 the 
Tear 1561. Spotwood's Hiſt. of the Charch of Scotland, 
p- 182.) And when Maitland, the Scorch Embaſſador, preſ- 
fed her to declare his Miftreſs her next Succeſſor, ſhe made 
Anſwer, That bis Queen migbt 15 6 expect at ber Hands, 
that ſhe weuld never wrong ber nor ber Cauſe, if it were juſt in 
the leaſt Point: And then ſhe àdded, / rake GOD to wimeſs, 
who beareth.this Conference, that next my ſelf, I know not any 
one, whom I would prefer to ber, or who (if the Title ſbould fall 
to be comroverted) migbt exclude ber. Theſe were early Sig- 
nincations of her Good-Will towards the Scotch Family, in 
the Beginning of her Reign; and, on the other fide, ſhe 
Vas ſo far from giving any Countenance to the Pretenſions 
of the Houſe of Suffolk, that Mr. Hale was impriſoned 
(Camden's Eliz, A. D. 1564.) for preſuming to write a De- 
fence of their Title, and Sir Nicholas Bacon, Lord Keep- 
er, who was ſuppoſed to have aſſiſted him in it, was long 
out of Favour upon that Account. Soon after, Mr. 
Thornton, Law-Reader of Lincolns- Ima was order'd into 
Cuſtody for arguing againſt the Right of the Scorch Queen. 
(Camden's Eliz. A. D. 1564-) And within a ſhort 
Space of Time, finding the Party Yor the Houſe of Suffolk 
were very buſy, and bold in aſſerting the Claim of that Fa- 
| mily ; ſhe permitted the Biſhop of Roſſe to pu- 
p. 211. bliſh his Vindication of the Rights of his Queen; 
in which he is ſaid to have been aſſiſted by Sir 
Anthory Brown, Chief Fuſtice of the Common-Pleas, and one 
Cary an eminent Lawyer. ?*Tis true, ſhe took Care to let 
King James know, that while he continued of the Popiſb 
Perſuaſion, he muſt not hope for her Friendſhip; and even 
his Mother, as violent a. Papiſt as ſhe was, knew ſo well the 
Averſion, which the Court of England had againſt her Re- 
ligion, that ſhe neyer thought it adviſable in any * her 
N ä„»„„ etters 
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Letters to her Son, to diſſuade him from perſevering in the 
Proteſtant Profeſhon z and when ſhe was laying her Head 


upon the Block, ſhe ſcat this laſt Meſſage to him; Thar al- 
7 » 


ſhe was of anotber Religion, than that wherein be was 

br up, yer fhe would not preſs bim to change, except bis 
Conſcience forced bim to it; not doubting, but if be lead a good 
Life, and were careful to do Fuſtice, and govern well, be would 
be in 4 good Caſe in bis own Religion. In Compliance there« 
| | fs of his beſt Friends, he at 
length declared himſelf openly againſt the Church of 
Rome ; and thereby gained entirely Queen Elizabeth's Affe- 
ctions, who before had diſpenſed her Favours to him but 
ſparingly, and with great Reſerves. But «s ſoou as ſbe was 
aſſured, tbat bis Sentiments in Religion became conformable to 
ber own; ſbe was not wanting in all proper Encouragements-10 
kim, to look upon the Succeſſion as effetually ſecured to bim after 
ber Deceaſe: And it is not à little remarkable, that ber Chief 
Miniſiers, who bad been moſt active in bringing the Mother 0 
tbe Scaffold, were not afraid to continue their utmoſt Endeavours 
to bring the Son wo the Throne ;, ſo much more powerful was their 


Concern for the Imereſt and Welfare of their Country, than 


their Regards to their own private Safety and Advantage. 
King Fames therefore having now laid ſo good a Foundation, 


was no longer in Danger of a Diſappointment ; ſo that 


when Queen Elizabeth lay a dying, Mr. Camden aſſures us 
(Ann. Eliz. A. D. 1603.) He was ibe only Perſon thonghs of 
for ber Succeſſar 5; to whom the Heads of all Par- 

ties immediately paid their Compliments, as the Prince p. 212, 
whom the Queen always juſtly and beartily favoured. 

And both he and Archbiſhop Sporſwood relate it, as a certain 
Truth, that ſhe declared him her Succeſſor, before the 
Archbiſhop of Canterbury, and the Lord Admiral, with her 
laſt and dying Breath. And no ſooner had ſhe expired, 
but her Privy Council diſpatched a Letter to King Fames, 
to acquaint him with it; in which they declare his un- 

doubted Right, and promiſe to ſerve him with the utmoſt. 
Fidelity ; and the ſame Morning Care was taken to pro- 

claim him King. Thus was King Fames at length placed 

upon the Throne of England, in Oppoſition to the ſeveral 

Ads of Settlement made againſt him; and thus was Henry 

VIII. diſappointed in his Endeavours toexclude the Scorch 

Family. I ſhall conclude this Head with the following Re- 


flection of Sir Walter Raleigh, in his Preface to the Hiſtory of | 
 theWorld, As for Henry VIII. what Laws and ils did he. 


deviſe to eſtabliſh this Kingdom in bis own Iſſues ? Uſing bis 
ſharpeſt Weapons 10 cut off and cut down thoſe Pandey 
| prang 
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ſprang from tbe ſame Root that bimſelf did. Aud in ibe Eu 
notwithſtanding theſe bis ſo many irreligiom Proviſions) it 
pleaſed God to take away «ll 'bis own without Increaſe. 
The Doctor's laſt Effort to prove the Anthority of Par- 
liamentary Entails, is from the Succeſſion of Queen Mary 
and Eliqabeth ; The firſt of which, he ſays, claim'd the Erown 
. chiefly by Virtue of ibe 35 Henry VIII. and ſbe or Queen Eliza- 
beta cou'd bave no other Title 10it. Both of them could not 
bave a Title by Birth ; and yer both ſucceſſroely aſcended the 
Throne- by this Ad of Serilement. Botb bad been declared by 
Law ilegitimate, in ibe 28 of Henry VIII. and one of them 
was not of Legitimate Birth 5; and therefore could have no other 
Title 10 the Ibroue, but what this Ad gave ber. And ſoon af- 
«Fx ter, the Doctor again affures us, That Queen Mary 
p. 213. or Queen Elizabeth was certainly illegitimate, and 
tzbere fore could bave no other, but a Parliamentary Ti- 
tle to the Crown; and yet it is certain, that Queen Mary was 
brought to rhe Throne chiefly by tbe Aſſiſtance of ber Proteſtant 
Subjets, who yet generally did not believe ber of Legitimate 
Birth ; and Queen Elizabeth was proclaimed by tbe Authority of 
4 Popiſh Parliament, who 5 generally believ'd ber ilegitimate. 
Which ſhews, that both Proteftants and Papifts agreed in main- J 
taining the Act of Succeſhon, that was made the 35 R. Hen. 
VIII. aud conſequently both believed the Deſcem of the Cyomn d 
of England was limitable by Act of Parliament. I have here 
again the Misfortune to diſſent from the Doctor in moſt of I} 4i 
the Propoſitions conta in'd in theſe Paſſages. And firſt of te 
all, I cannot agree with him, that theſe Queens could have 2 
no other Title than the 35 Sen VIII. for the Acts of ti 
Parliament teach us otherwiſe, when they tell us, Tbat the li 
Imperial Crown deſcended to Queen Mary; (1 Mar. 1.) and tc 
that Queen Elizabeth was rightly, and linedly, and lamfully de- E 
ſcended from the Blood Royal' of England; (1 Eliz. 3.) If 0 
theſe Ladies did not inſiſt upon their Birib among their 4 
other Claims, they might have good Reaſons for that 7 
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Omiſſion; but ſurely the Dr. will not from ther ce infer, that a 
they did not think themſelves Legitimate. That they were W 
both Haft ardix'd by Act of Parliament is certain; but if that f. 
proves any thing, it is more than the Doctor ſeems willing fu 
it ſhould ; For it will then follow, that neither of them had 0 
2 Title by Birth; whereas he does not diſpute, but one of 10 
them might be Legitimate; tho' he does not determine, F 
which it was. But why might they not both be Legitimate ? 01 
Let us a little enquire into the Reaſons, upon which ſuch tl 


an Aﬀertion muſt be founded. The Marriage between King ſa 
Henry VIII. and Queen Katharine was declared Null ry te 


ford Theſes, relating to ibe Engliſh Reformation, (an- 
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Yoid by the proper Courts of Judicature, and the ſupreme 
Authority of the Kingdom; therefore it is ſaid, their Ifſne 
muſt needs be Illegiimate: But the Canoniſts utterly deny 
this Conſequence; for they unanimouſly-affirm, 
tber Marriage comracted bona fide (notwithſtanding p. 214; 
any Impediment, which may afterwads be diſcovered) i: 
ſufficiem to render ibe Children Legitimate 3 ſo that according 
to the Rules of tbat Law, Queen Maty muſt be looked upon 
2s Japyfully born; for the Matrimony of ber Parents was con- 
wrafted, folemnized, and conſummated by the mutal Agreement 
and Aſſent of them both; by the Counſel and Advice of the moſt 
wiſe and graveſt Men of both their Realm:; by the deliberate 
and mature Conſide ratih and Conſent of the best and moſt nota- 
ble Men in Learnivg, in iboſe Days, of Chriftendom : (1 Ma- 


riz 1.) And no Doubt or N e aroſe concerning the Laws 


fulneſs of this Marriage, till Twenty Years after, that is till 
many Years after the Birth of Queen Mary: And now, 
left the Doctor ſhould ſuſpect me to be guilty of Partiality 
to a 1. Queen z or that I have advanced an Opinton ne- 
yer before approved of by any Learned Proteſtants ; the 
following Authorities will, I doubt not; be ſufficient for my 
Juſtification” | oo OT 
Biſhop Godwin (Life of Queen Mary, p. 157. Fol.) lays it 
down as a Rule of the Chrigians, That Matrimony contracted 
wil bout any conceived Impediment (alibo it after chance to be 
diſſolved as unlawful) is of ſuch Force, that the Children begot- 
ten in ſuch Wedlock are to be accounted Lawful; and then he 
adds, if this Rule be admitted as true, Queen Mary was legi - 
3imately born. In the late Reign of King Fames II Dr. il. 
liam Clageit, Preacher of Grays. Inn, publiſh'd an Anſwer 
to a Popiſb Pampblet, entituled, T. W*s Queries concerning the 
Engliſh Reformazion. Among which the following Query is 
obſerrable. If Mary was Legitimate Heireſs of the King- 
dom; they Elizabeth was not, &c. This had been a Poprſh 
Dilemma, till of late Days; but now it ſeems the Do- 
or thinks it may do good Proteſtant Service; but I 
would intreat him to take Notice of Dr. Clagett's An- 
ſwer; The Legitimacy of Elizabeth (ſays he) is plain, 
ſuppoſing the Marriage of Queen Katharine uo King Henry 
10 be void; but yet Mary, the Child of that Marriage, was 
nor Jllegitimate ; becauſe the Marriage was made without 
Frand. Laſtly, The preſent Biſhop of Saliabury's Opini- 
on may poſſibly be thought of greateſt Weight; I ſhall 
therefore here ſet it down for the Reader's Peru- 1 5 
ſal. It will be found in his Reflexions on the Ox- p. 215. 


other. 
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other Popiſh Pamphlet] in anſwer to an Objection againſt 
Queen Eligabetb's Legitimacy> His Words are theſe, (Part 

2. p. 31.) © But in che laſt place it is to be conſider d, 
that here was an innocent Child in the Caſe, whoſe Legi- 
© timacy and Right couid not be cut off by her Mother's 
© extorted Confeſſion; Infants are more particularly under 
© the Protection of the Law; and therefore Acts paſſed 
« againft them in that State of Feebleneſs, have ſuch Flaws 
< inthem, that they have always a Right to reverſe them 
© ſoa ſingle Witneſs, in ſuch Circumftances as her Mother's 
c were, could not be ſufficient to diſgrace and diſinherit 


© her; and the Confirmation of the Act of Parliament 


© that followed afterwards, might have been a forcible 
Bar in Law to her; but could be no juſt one; for as a 
© Baſtard is ſtill a Baſtard, even tho' he were Legitimated 
© by Act of Parliament, ſoa Lawful Child is ſtill what tis, 
© notwithſtanding a Sentence of Baſtardy confirmed in Par- 
liament: And this is ſo true, and was ſo evidently the Pra- 
< &ice of that Time, that even King Ben, in his Suit of 
Divorce with Queen Katherine, was willing to have his 
© Daughter Mary declared Legitimate; becauſe Children be- 
gat in a Marriage, are begotten bong ſide; and ſo they 
© ought not to ſuffer, becauſe of the ſecret Fault of their 
Parents. And if this was yielded in Marriage, where 
both Parents were, according to the King's Pretenſions, 
« guilty of Inceſt; it was much more juſt in this Caſe of 
Ann Bullen, even ſuppoſing her Precontract true; for her 
ſecret Fault ought not to blemiſh nor ruin her innocent 
Child. Another Inſtance that fell out at this time in the 
© Royal Family, is very conſiderable; and becauſe it is little 
© known, I fancy the Reader will not be diſpleaſed to have 
© it particularly open'd to him. MAenry VIII's Sifter, that 
© was Queen of Scotland, did after her Husband King Fames 
© IV*s Death, marry the Earl of Angus; and by that Marri- 
© age ſhe had a Daughter, Lady Margaret Douglas. Some 
© timeafter her Marriage ſhe fell to be in ill Terms with 
© her Husband, and diſcover'd a Precontract he had given 
to another; and upon this ſhe ſued him in the Spiritual 


Court; and it being proved, the Marriage was annulled; 


© but her Daughter was ſtill held to be Legitimated; and 
was entertain'd by King Henry, as his Niece, and given 
* by him in Marriage to the Earl of Lenox; of whom de- 
© ſcended the Lord Daryly, that was King Fames I. of En- 
* ;land's Father; and fince he was confider'd to be the ſe- 
© cond Perſon in the Succeſſion to the Crown 
© of Enpland, after the Queen of Scots, this ſhews, p. 216. 
© chat by the Practice of that Time, a Precon- 3 
| a | tra 
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tract even legally proved, yet did not illegitimate the 
* Iflue, that were begotten bone fide by one of the Parents? 
Thus we ſee that .Proteſtants, as well as Papiſts, have aſſer- 
ted the Legitima of Queen Mary, notwithſtanding the 


Nullity of ber Mother's Marriage, and the A of Parlizmens 


which declared her a Baſtard : And if the Doctor ſhould 
now wonder, how they could preſume ta entertain an Opi- 
nion ſo contrary to Law; all that I can ſay for them is, that 
they believed it to be an unjuſt Law, and therefore of 
no Force, as contradictory to the common Principles of 
Juſtice and Equity, by which the Chriftian World has been 
overn'd for ſeveral Ages. And the Doctor may be plea» 
2 to take Notice, this was Biſhop Fewell's Opinion too; 
for in the Place before cited, (viz. His View of a Seditiqus 
Bull. p. 13.) he ſays expreſly, that tbe Crown of England 
was due to Queen Elizabeth by Inberitance, and by Succeſſion. 
1 ͤmuſt now follow the Doctor to his Chapter of Authori- 
ties, in which he pretends to ſupport his Opinion by that 
of our beſt Modern Lawyers. The Paſſages cited by him out 
of the three. firſt, viz. the Lord Chancellor Bacon, the Lord 
Chief Fuſtice Coke, and the Lord Keeper Bridgman have al- 
ready received an Anſwer in the former Part of this Diſ- 
courſe, to which I refer my Reader; but tor this farther 
Satisfaction L ſhall now ſhew him, that the two firſt of theſe 
great Autbors are plainly againft the Doctor in 
other Parts of their Writings. It is a known p. 219. 
Poſition of Doctor Higden's, and evidently main- 
tain'd throughout thoſe his Books, with which I am now 
concerned, that whoſoever is King de Fatto, is at the ſame 
time King de jure; whereby that uſual Diſtintion is en- 


tirely laid aſide, as deſtitute of any Foundation from the 


Laws of England. But my Lord Chancellor Bacon is clear- 
ly of another Mind; for he ſays, that Richard III. was 
King in Fact only, but Tyrant both in Title and Regiment; 
and ſo commonly term'd and reputed in all Times ſince. (Life of 
Hen. 7. p 1.) And in another Place he tells us, That though 
Henry VII. ſhould obtain by Parliament to be continued King, 
yer be knew there wis a very great Difference between a King, 
that boldeth bis Crown by a Civil Ad of the States, and one 
that boldeth it originally by the Law of Nature and Deſcent of 


Blood: (ibid. p. 4.) What can be more evident, than that 


his Lordſhip believed, in theſe Paſſages, that Richard III. 
was not King de Fure, and that Hevry VIi's Parliamentary 
Title was not of equal Force and Authority with one by 
Blood? Again, Another Doctrine which undeniably flows 
from the Doctor's Principles, is this; That whoever * bis 

1 Throne, 
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Throne,” muſt fr ſtil contentedly, without uſing any Endeavour; 
for the regaining of it; becauſe rþe Perſon in Poſſeſſion of it, is 2 

the Laws of ibe Realm abſalutely entitled to the Allegiance of t 
| Subjects. But his Lordſhip expreſſes the greateſt In- 
p- 218. dignation imaginable againft ſuch an Opinion: Sbal 
4 Prince (ſays he, in bis Confiderations u on 4 War with 
Spain, p. 3-) that is diſpoſſeſſed, not make war for ibe Recovery ? 
No Men is jo poor of Fudgment as will aſſirm it, &c.Laftly, in his 
Caſe of the Poſt- Nati, he has this Paſſage 3 © That Allegiarce 
© continueth after Laws. I will only put the Caſe, which 
© was remember'd by two great Judges ina great Aſſem- 
© bly, which was; That if a King of England ſhould be 
* expulſed his Kingdom, and ſome particular Subjects 
© ſhould follow him in Flight or Exile in Foreign Parts, 
© and any of them there ſhould conſpire his Death; that 
upon the Recovery of his Kingdom, ſach a Subject might 
© by the Law of England, be proceeded with, for Treaſo1 
committed and perpetrated at what Time he had no 
Kingdom, and in Place where the Law did not bind. 
Here we ſee Treaſon may be committed againſt a King out o 
Poſſeſſion ; and therefore his Lordſhip was not of Sit E. 
ward Coke's Opinion, who thinks the King de Fao only is 
the Seignor le Kg, to be underſtood in-all Statutes of. Trea- 
ſon. But Sir Edward Coke himſelf was not always of this 
Opinion; for in the famous Caſe of the Poſt-Nati, being 
required in the Houſe of Lords to declare his Judgment in 
that Matter, with the reft of the Judges; Two of the 
Points inſiſted upon were theſe 3 Thar Allegiance is after 
Laws; and that ABegiance followeth the Natural Perſon, not 
tbe Politick. A prouver ceo fuit dit, que fi le Roy ſoit expulſe 
per force, © auter uſurpe, encore le Allegiance weſt toll, com- 
ent que le loy ſoit toll. Theſe Words are very plain and 
clear, and ſhew, that Allegiance may be due to a King out 
of Poſſeſſion ; but it will he asked, how does it appear, that 
this was Sir Edward Cokes Opinion? I anſwer, Sir Francis 
Moore tells vs, it was; (See bis Reports in the Caſe 50 the Poſt 
Nati.) and we have no Reaſon to doubt of bis Teſtimony. 
He ſays, TheLord Chief Fuſtice Popham, the Lord Chief ꝓu 
ſtice Coke, and Chief Baron Fleming, did give in this Anſwer 
with one Aſſent; and that the reſt of the Fudges did affirm 
the ſame, excepting Walmſly. So that now we have not on- 
Iy my Lord Chief Juftice Cebe's Opinion for the Authority 
of a King de Jure out of Poſſeſſion, but alſo that of the whole 
Bench ef Fudges; to whoſe unanimous Reſolutions the Do- 
Qtor at other Times is willing to pay ſo great a Deference. 
This Paſſage out of Sir Francis Moore's Reports, _— vt 
| efore 
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before objected to the Doftor, to which he has thought fic 


to make ſuch a Reply, as ſhews he had as little 


Reſpect for his Reader, as for his Adverſaries. p. 219. 
bis 'Remarker, ſays he, (Defence, p. 109.) cites i 


Moore's Reports, where it is ſaid, that Allegiance follows the 
Natural Perſon of the Xing. Here the Doctor ſtops ſhort; 


and makes this ſhrewd'Repartee, as if (ſays he) a King 


de Fatto- bad not 4 Natural Perſon. But how can the Po- 


_ Qtor's Adverſaries help it, if Jadges are ſometimes imper- 
tinent; and Sir Edward Coke himſelf (the Doctor's Oracle) 


does not always ſpeak Senſe? For the Propoſition here ri- 
diculed by the Doctor, was Part of an Argument made ufe 
of by that great Chief ꝓuſtice; and it is no otherwiſe ap» 
plied by the Objector (with whom the Doctor was con- 
cern'd) than it was by the Judges themſelves in Moore's 
Reports. Let the Reader be pleaſed to examine the Place, 


and he will find, that the Intention of the Judges was to 


prove, that Allegiance may be due to a King of England, in 4 


Country, where the Laws of England are of no Authorityz and 


in order to this, they lay it down as a certain Propoſition, 
thats Allegiance is after tbe Laws; becauſe it follows the 
Natural Perſon of the King, not bis Politick; that is, though 

id be out of his Dominions, where 
he cannot put his Laws in Execution, and do the Office of 
a King; yet he ſtill retains a Right to the Allegiance of 
his Subjects: Is it not then clear, in their Opinion, that 
Allegiance does not follow Poſſeſſion? And is not this a Point 
of Law deftruftive of the Doctor's Poſitions? But the 
Judges proceed farther : They add, That if 4 King be expell- 
ed by Force, and another uſurps, yet the Allegiance is not talen 
away, tho' the Laws; One would think now, that the Senſe 


of theſe Words were plain and obvious; that by the Xing 


expelled, would be meant a King de Fare, becauſe no o- 


ther's Throne can be uſurped; and that whoever poſſeſſes 


the Rights of the King de Fure, though he be ftyled King 
de Facto, is an Vſurper in the Intention of theſe Judges - 


By no means, ſays the Doctor: By Uſurper in this Place, 


you mult not under ſtand a Xing de Facto; ibis canvot be; be- 


cauſe the Law is ſo far from ceaſing under a King de Facto, 


that it s adminifired not only actually, but legally, &c. and 


therefore by another that uſurps, muſt be under ſtood 4 Simon 
Mountfort, 4 Lady Jane Grey, or an Oliver, under whom 


the Laws did ceaſe; and no Fudicial Proceedings were valid 

any farther, than confirmed. But the Doctor has 

here grofly miſtaken the Meaning of the Judges; p. 220. 

for, Firſt, thoſe Words Alegiance neſt toll, come | 
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ment que le loy- ſoit toll, (which the Doctor tranſlates,” Ale. 

i 3 does not ceaſe, Nat tbe Law does) are to be under- 
Rood only. with regard to the Diſpoſſeſſed King de Jure, 


with reſpe& to whom the Law ceaſes, when he is out of 


his own Dominions, and has not Power to execute it; 
and this appears plainly from the fuller Report of this 
Argument of the Judges, before cited (p. 218.) from my 
Lord Bacon; for he tells us, they gave it for Law, that if 
any particular Subject, who followed the King de Jure in bis 
Flight or Exile into Foreign Parts, ſhould conſpire bis Death ; 
be might, whenever that K ing recovered bis Kingdom, be pro- 
ceeded againſt, by tbe Law of England, for Treaſon committed 
and perpetrated, at bat Time be bad no Kingdom, and in 
Place where tbe Lew did not bind. This ſufficiently explains 
what their Lordſhips meant by the Law ceaſing : For 2dly, 
The Law could not be ſaid to ceaſe under thoſe very Uſur- 


pers the Doctor mentions. Whatever Power Simon Mount- 


fort had, he never would preſume to uſe it againſt the Au- 


thority of the Laws of England; for then he muſt have 


loſt all his Intereſt among the Barons, on whoſe Aſſiſtance 


he entirely depended : And ſurely, if the Lady Fane per- 

form'd any Acts of Government, they were agreeable to 
the Laws of England; if none, how could ſhe be an Uſar- 
per! The Truth is, tho' the Doctor here, for a preſent 


Turn, is pleaſed to put her in the Lift of Vſurpers; yet in 


another Place, (View p. 68.) where he conſiders her Caſe 


more deliberately, he tells us, She never was in the Throne, 


end that ber Government was but in Fieri, ſbe was not Queen 


de Fato. 


Icome now to oliver Cromwell, under whom the Doctor 


affirms the Laws did ceaſe; tho? it is a Matter of Fact, that 


cannot be conteſted, that his Courts of Juftice had no 
other Rules for their Proceedings, but the Laws of England; 


and he may as well ſay, he did not govern at all, as that he 
governed by any other: Laws, than thoſe of England. And 


this was openly declared before the Houſe of Lords, by 


the Attorney-General, and the reſt of the Learned Coun- 
ſe}, in Baden's Caſe; (Rex verſus Baden, p. 75.) for having 
argued from a Judgment given in oliver tbe Protector 3 


3 Time, it was thereupon ſaid, Thar bo ir might 
p. 201. be ſurmiſed tbat this was an Opinion vented in evil 


Times; yet tis well known, tbat excepting their 
Criminal Proceedings, the Law flouriſhed, and the Fudges were 
Men of Learning; as Mr. Fuſtice T wiſden bath often affirmed 
upon tbe Bench. Well; but though the Law was actually 


adminiſtred by Oliver Growmell, yet the Doftor ſays it was 
158 Þ not 
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not le ga; and therefore. bis ' Fudicial Proceedings were not 
valid any fartber, than confirmed. Now here J — entirely 
of the Doctor's Mind, that the Law was not legally admini- 
ſtred by Cromwell, but may we therefore fay, the Lew 
ceaſed under his Government? If we may, I know not how 
the Doctor's Three Henrys of the Houſe of Lancaſter can 
be acquitted of being Uſurpers; for all their Fudicial Pro- 
ceedings were confirm'd by Edward IV. which the Doctor 
looks upon as an evident Proof of their want of Validity. 
In a word the Doctor's Kings de Fafto are frequently ſtyled 
Uſurpers in the Laws of England, as well as Cromwell; and 
therefore ſince the Law has made no Difference between 
them, I ſhall never think it reaſonable to believe, the Fudges 
' have done ſo in the preſent CaſGGe. | 
The Doctor's next Author is my Lord Chief Juſtice 
Hale; but the Paſſages I have already cited out of his 
Writings, ſhew, that his Opinion was clearly againft the 
Doctor; and the Reader will be very ſenſible of this 
Truth, by the following View of them. © A King de 
Fatto, (ſays be Hiſtoria Placitorum Corenz MS. Vol. 1. 
cap. 13. rouching High Treaſon in compaſſing tbe Death of 
the Ning, Queen, or Prince, in the Stat. 25 Edw. 3-) but 
not de Fure, ſuch as were Henry IV. V. and VI. being 
n the ſole and actual Poſſeſſion of the Kingly Style and 
© Govenment, is a King within this A#. And in ſuch 
© Caſe, the Right Heir of the Crown fitting ſtill in a pri- 
vate Capacity, is not a' King within this 44, till 
© he obtain the Exerciſe of the Sovereign Power. This 
© was the Caſe of Edmund Earl of March, and Richard 
Duke of Tork, who ſucceſſively were the Right Heirs 
+ of the Crown, after the Death of King Richard II. as 
© beingdeſcended from Lionel Duke of Clarence, the third 
© Son of Edward III, whereas Henry IV. was deſcended 
© from'Foby of Gaunt, fourth Son of Edward III. and youn- 
© ger Brother of the Duke of Clarence, as appears at large 
© by the Statute of 1 Edward LV. and the Book of 4 Ed- 
© ward IV. where the Act is printed. In the 
Thirty Ninth of Henry VI. Richard Duke of York p. 222 
made out his Title to the Crown, by his Claim | 
em Parliament, which Title, notwithſtanding the Objecti- 
Fons offer'd againſt it, was allowed, and acknowledged; 
F: (Vide Rot. Parl. 39. Hen. 6. n. 15. © ſequemibus) but it 
ended in a Compuſit ion, that Hen VI. ſhould hold the 
© Crown during his Lite, and that after his Death it ſhould 
come to Richard Duke of Tork. Altho' the Duke of Tork 
© was recagnized Right Heir = the Crown; yet inaſmuch 
4 as 
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+ as hy Accord in Parliament, Au VI. was to holdrit 


during his Life; and the Duke during that Time, 'wasas 


it were ſuſpended from the actual Exerciſe: of the King - 


ly Government; the Duke was not à King within this 

« Af, during that Time; not was he the King t elfleſt Son, 
«. within-the ſucceeding Clauſe:; and therefore, inthe fame 
Parliament Roll (u. 24.) there was a Special Clauſe in 
© that Compoſition, that Compaſſing of the Death of Ri- 


« chard Duke of Tork, now made Heir Apparent to the 


.£ Crown, ſhould be High Treaſon, This Accord was hro- 
ken by the Mcans of the Queer, and Richardi Duke of Tork 
£ flain; whereupon his Son and Heir Edward IV. the True 
Heir to the, Crown, aſſumed the Crown upon the Fourth 
« of March, which was the firſt Day of his Reign. If the 
© Right Heir of the Crown be inthe actual Exerciſe of the 
< Sovereignty, ſuppoſe in one Part of the Kingdom, and 
© an Uſurper be in the aſtual Exerciſe of the Sovereignty 
© in another; yet the Law judgeth him in Poſſeſſion of the 
'< Crown, that hath the True Right; and the other is in 
Truth not ſo much as a King de Factaʒ but a Diſturber only, 
and therefore not à King within this A#. Thiswas the 
© Caſe between Edu. IV. and Henry. VI. Although Edward 
© IV. took upon him the Sovereignty, and was declared 
© King in London, upon 4 Martii 1460, yet Henry VI. was 
* in the Northern Parts and treated as a King, and raiſed 
< a great Army; which being ſubdued by King Edward Iv. 
in the latter End of May, in the bloody Battle of Towton- 
© Field; then, and not till then, had Edward IV. the total 
© and quiet Poſſeſſion of the Crown; and in November fol- 
* lowing held a Parliament, wherein his Title is declared, 
| and the Commencement of his Reign enacted 
p. 223. to be 4to Martii before; and Henry IV. Henry 
| V. and Henty VI. declared Uſurpers. 2 
© this Interval from gto Marti to Fune, Henry VI. was 
© uſedas King; and yet was not ſo much as a King de Fatto; 
« Edward IV. the Right Heir being like wiſe in Poſſeſſion 
of the Regality. The like was between Queen Mary, 
and the Lady Fare Dudley, who was-proclaimed Queen at 
London, by Pretence of Nomination by King Edward VI. 
but held not the Title above Ten Days. For the ſame Tamt 
* Queen Mary openly laid Claim ta the Crown, andows$ 
* alſo proclaimed Queen. So that both being de Facto in 
Poſſeiſion of the Crown, the Law adjudg'd Poſſeſſion in 
her, that had-cthe Right, viz. Queen Mary ; and therefore 
_ © by an Act of Parliament (1 Mar. c. 3.) it is enacted, that 
KRecognizances dated An. 1 Regina Fane, ſhall de allowed 
ä as 
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© ay good, which needed not have been, if ſhe bad been 
© Regina de Faſto, tho“ an Uſurper.  'Becauſe Fadiviah As 
are not Diminutions of the Regal Revenue. 9 Edw. 4. 15. 
7121. And if any ſhall ay, that if Heu VI. or Queen 
fue had gotten the Victory and Poſſeſſion of the Crown, 
that poſſibly as much would have been aſſerted hy them 
and dhe their Part iciphants againſt Fdward IV. and Queen 
*. Miry ; This is an Objection of no Value; for I do not 
take my Meaſures herein from Events, which are various 
and uncertain ;' but — to the true Right of Mat- 
© ters, parſuant to the Laws of England, as near as I can. 
That Lawful Prince (Hift. Plac. Coron. cap. 10. Concer- 
ning Allegiance, Vol. 1.) that hath the Prior Obligation of 
* Allegiance from his Subjects, cannot loſe that Intereft 
5 without his own Conſent, by his Subject's reſigning him- 
* ſelf to the Succeſſion of another, And hente it is, chat 
© the Natural- born Subject of one Prince, cannot, by ſwea- 
© ring Allegiance to another Prince, put off or diſcharge 


_ © himſelf from that Natural Allegiance. For this Natural 


© Allegiance' was Intrinſick, and Primitive, antecedent 
© to the other; and cannot be deveſted without the con- 
current Act of that Prince, to whom it was firſt due. 
© Altho? (Hiſt. Plac: Coron. cap. 13. Vol. 1.) EA ward II. 
had u kind bf pretended Depoſing, and was pretended t 
* have religfd3 and his Son Edward III. took up- © 
* off him the Kingly Name and Office; yet in p. 224. 
the Opinion of thoſe Times, Edward II. conti: 
© nued, as to ſome Purpoſes, his Regal Character: For in 
the Parliament (4 Edw. 3.) Mortimer, Beresford, Gurny, &c. 
© had oy 9 of High Treaſon given againſt them, for the 
Edward II. after his Depoſition, Neither was 
that Judgment grounded fiinply upon the old Opinion ia 
* Briton, that Killing of the King's Father was Treaſon # 
© For tho* in ſome Parts of that Record (as in the judgment 
© ofthe Lords againft Mortimer) the Words are, Touchant le 
* mort Seignor Edward Pere noſtre Seignor le Roy qui ore efts 
Cc. yet in other Parts of that Roll of Parliament, he is 


_ © ſtyled, at the Time of his Murder, Seignor Leige z and 


* ſomerimes Fex,as N. 6. The Lords make their Prote- 
* ſtation, that they are not to judge any, but their Peers 3 
yet they declare, that they gave Jadgment upon ſome, 
© that were not their Peers, in reſpett to the Greatneſs of 


their Crimes; Et ce per ene ſeſon de murdre de Seignor Liege, 


Kc. And in the Arraignment of Thomas Lord Berkly, for 
that Offence, the Record of his Arraignment is, Qualiter 
* ſe velit acquittare de morte ipſias Domini Regis. And the 

* : M 2 : ' | 5 Verdit, 
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yerdict, as it was given in Parliament, (4 Ew. 3. N. 16.) 
gzàud the Record is, Quòd prædictug Thomas in nullo eſt culpa - 
* bilss de morte prædicti Domini is Patri Domini Regi- 
nunc, Cc. So that the Record ſtyles him Rex at the Time 


Jof his Death; and yet every one acquainted with Hiſto- 


* ry knows, that his Son was declared King, and took 
© upon him the Kingly Office and Title, upon the aßth, 
< or, according to Walſingkam, 20 Fanuarii ; and Edward 
II. was not marder'd till the 2 iſt of September following. 
I have been the longer in this Inſtance, though it were 
© before the Making of this Statute · 25 Edw. 3. that it may 


© appear, that this Judgment was not ſingly upon this Ac- 


* count, that he was Father to King Edward III; but 
© they believed, that, notwithſtanding the formal Depoſin 
of him, and the pretended or extorted Reſignation o 
the Crown, mention'd by the Hiftories of that Age; 
yet they ſtill thought the Character Regius re- 
p. 235. © mained upon him; and the Murder therefore 
* of him to be no leſs, than Zigb Treaſon; 


© namely, the Killing of him, who was fiill a King, 
© tho* deprived of the actual Adminiſtration of his King- 


6 dom. * | 1 N ; | 1 

. Imuſt expect to be told, that the 2 Bxtracts 
are taken out of a Book of my Lord Chi Juffice Hale s, 
to which the World is a Stranger; that where it is to be met 
with, is a Secret, and hardly poſhble to get Acceſs to it; 
ſo that the Authority of theſe Citations depends entirely 


upon the ſingle Credit of an unknown Tranſcriber; and 


conſequently it cannot 1eaſonably be expected, that much 
_ Weight ſhould be laid upon them, in a Controverſy of 
ſuch Moment. To theſe Objeftions 1 can only anſwer, 
that I am well aſſured, theſe Citations were faithfully 
_ tranſcribed, many Years ago, from one of the Folio Volumes 
of the Hiſtory of the Pleas of the Crown, written by my Lord 
Chief Juftice Zale, which was then in the Cuftody of his 
Grandſon, at his Seat in Glouceſterſhire : And this is all I 
can pretend to ſay for their Authority; with which if the 
Reader js not ſatisfied, I muſt be contented to ftay for my 
Vindication till they are publiſhed, which it is to be hoped, 
will be in a ſhort Time. I doubt not however, but thoſe 
that are acquainted with my Lord Chief Juftice . Hale's 
Writings, will be of Opinion, that they ſufficiently ſpeak 
for themſelves; or at leaſt, that there are ſuch Marks of 


Learning and Judgment in them, as evidently ſhew, rhey 
are by no means unworthy of him. But whatever may be 
the Fate of theſe Extracts, I would not have the Doctor 
; | imagine, 
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imagine, that we are deftitute of Proofs from other 
his .ordſhip's Writings, to manifeſt his Diſapprobation of 
the Doctor's Notions. His MS. Hiſtory, and Analyſis of 
the Common Law, has been printed, and isin many Hands; 
in which (Cap. 5.) ſpeaking of Right acquired by Con- 
queſt, he has theſe Words; Bus ſtil all ibis is intended of 4 
ation by a Jubject, either upon bis Prince, or Fellow Subject; 
js ſeveral Ages and Deſcents do not purge tbe Unlawfulneſs of 
ſuch an Vſarpation. That is, ſuch Uſurpers, though 
may be Kings de Facto for many Succeſſions, yet 
do not become Kings de Fure. An Opinion di- p. 226. 
realy contrary to the Doctor's. Again; The A 
Manner of Acqueſt of the Regal Title, or Dignity, is either 4 
Lawful rg wy „or an Unlawful one. A Lawfal Acqueſt of 
tbe Regal Title, is eiiber, firſti, by Municipal Laws and Conſtt- 
tutions of the Kingdom, which x no other but Hereditary Pe- 
ſcent, according io the Laws and Cuſtoms of the Deſcent of the 


| Lawful Conqueſt, by a Foreign Prince or State ; not of a Vſur- 


they 


Crown of England. An Unlawful Acqueſt, which in by Vſur- 


pation, is when 4 Subje# ſpall invade ibe Right of the Crown, 
from bim that is Rightſul and Lawful Heir tbereunto; and was 
done by King Stephen upon Maud; by John upon bis Nephew 
Arthur; by-Heary IV. upon Richard II. by Henry V. and 
VI. upon the Line of York; by Rich. III. upon bis Nephew. 
And berein is conſiderable, what Power the Law allows to ſuch 


Vſurpers, and whit it denies. Here it is plain, the Doctor's 
Kings de Facto are called Uſurpers; and though he ſays, the 


Law allows them ſome things, that muſt be underſtood on- 
ly of ſuch things as are neceſſary for the Order of Govern- 
ment, and not at all inconſiſtent with the Rights of the 
The Doctor has now done with his Modern Lawyers; 
and in Requital, I ſhall ſer before him ſome Opinions and 
Practices of ſuch as are ancient; and ſh:w him, that the 
Laws themſelves teach us quite a different Doctrine, than 
what he has advanced. It is a knowa Poſition of the Do- 
Qor's, That 4 King de Facto bas all the Powers, Privileges, 
and Prerog atives "4 4 King de jure. (View, p. 12.) But 
the Practices of the great Councils in King Stephen's, and 
Henry Iv's Reigns, Biciencly ſhew they were of contrary 
Seatifnents : For when the Biſhops and Clergy, in a general 
Aſſembly, were preſs'd by King Stephen to ſecure the Suc- 


ceſſion to his eldeſt Son Euftachizs, they abſolutely refuſed * - 


it, as an Act of che higheſt Injuſtice to a Prince that had a 
better Title. Is it not then evident, that the eldeſt Son ot 


| aKing de Fado was not then thought to have a Right co 
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Spencers (1 Edu. III.) was not declared void by the 
21 Rich. II. bt repealed; and therefore valid, until 
repealed, But this Anſwer will not do the buſineſs; for 
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ſiucceed his Father in the Poſſeſſion of the Crown ? 
p. 227. Fut nothing more cle: 

Iitle in the Iſſue of Kings de Fallo, than 


* 


Uamentary Proviſions made for the Succeſſion of Henn LV's 


Children. In the fifth Year of his Reign, the Lords in Par- 
liament ſwore to the Succeſſion of his eldeſt Son, and his 


Heirs : This bowever did not ſatisfy him; and thetefore 
two Years after, an Act paſſed for ſettling the Crown on 


hjs Sons, and their Iſſue Male; and this was undoubtedl 
then looked upon, as a great Point gain'd; but ſtill it was 


not to Henry IV's Mind 8 by this 48 the Female Deſceo- 


dants from him and his Sons were excluded, with their I- 
ſue: About half a Year after therefore, be gets the Par- 
Jiament in a good Humour, and prevails with them to ſet- 
tle the. Succeſſion of the Crown upon him and his Sons, 


and. their Heirs; whereby their Daughters, for Want of 


Male Iſſue, were made capable of the Succeſſion. (Rot. 


Parl. 7. & 8 Hen. 4. ſ. 4. and Rymer's Acta Publica, 
Tom. VIII. p. 462.) Nowa King de Fure never wanted 
theſe Parliamentary Settlements; the Common Law of En- 


gland having effectually provided for the Succeſſion of his 
Iſſue; and if Hen. IV. had been a King de ꝓure, that is, 
one that poſſeſs d the Crown by Lineal Deſcent, and Right 
of Blood; as he would have had no Occaſion for ſuch As 


Parliament; ſo we may be confident, none of that Na- 


ture would ever have been denied. | 

In the 21ft of Richard II. a Petition was preſented to the 
Parliament, for the Reſtitution of the Spencers; and an 
Act paſc'd accordingly ; for which one of the Reaſons now 
upon Record, was this which follows; viz. Becauſe Ed- 
ward II. was living, «nd true King, and beid in Priſon by bu 
Subjects, at the Time of that very Parliament of 1 Edward III. 
when ihe fudgment againſt the Spencers was declared good. 
(Rot. Parl. 21 Rich. 2. N. 64.) Now here wg have an 


expreſs Parliamentary Acknowledgment, that a King may 
retain his Authority after the Loſs of his Crown; and that 


Laws made by the Uſurper, do not bind the Rightful Suc- 
ceſſor. The Doctor could not but be ſenſible, that this was 
an Objection of Importance; and therefore he has taken 
fome Pains to remove it. And, Firſi, He ſays, (View, p. 
58.) This Aft of Confirmation of the Fudgment againſt the two 


p. 228. 


from «the Paſſage. before recited out of the Records of 21 
Acbard II. I do not pretend to infer the immediate Nullity 
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ore clearly proves thiol of 
the Par- 
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Ae Edw, III. from the Tim of the making of 
it; but only the Invalidity of it with Reſpect co Rich, II's 
Kight, to declare it void, whenever he pleay'd.' And there- 
155 it. is not material to ſay, he never uſed this Power; for 
the proper Queſtion is, Whether he had nota Right to uſe 
it? Which we ſec was plainly confeſs d in open Parliament. 
The DoQor may remember, I chooſe rather to ſay, As of 
Ne voidable, than vaid ; and therefore, tho” none 

the. Acts made by Edw. III. while his Father was alive, 
tad ever been declared void; yet it would have been ſtill 
true, that Rich. II. had Authority, as King de Fure, to ex- 


_ excile that Power; which ſufficiently ſhews the Difference 


between a King de Facto and a King de Fure. 2d!y, The 
Doctor urges, that the 21 Rich. II. was repealed by the 1 
Henry IV. To which Anſwer the Learned Biſhop Stilling fteet 


ſome while ſince, was contented to make the following Re- 


Ply». | The Parliament of 2 Rich. II. wis not, ſays he, legally. 


F for Richard II. was alive, aud in Priſon, when 


eary IV. . repealed tbe Parliament of 21 Richard II. (The 
17 85 Weſtion concerning the Biſhop's Right,” p. 83.) And be- 
ides this, x Hemy IV. was declared void by the 1 Edw. 
IV. For in that Parliament, it is ordained, and declared, 
that all Statutes, Acts, and Ordinances heretofore made, in and 
Deſtruction of the Right and Tirle of the late 

King Richard, and againſt bs Royal Dignity and Ggvernaiice, 
VC, ſoal be void, and be taken, bolden, and reputed void, and 
far nought, adnulled, repealed, revoked, and of uo Forte, Fa- 
lue, or Effect. Now certainly it cannot be denied, but the 
Repealing of the whole Parliament of the 21 Rich, II. and 
that during the time of his lmpriſonment, was an Act agaiaſt 
his Rigbt, Title, Royal Diguity, and Governauce; and corſe- 
quently it is advulld by the Words of the Record now recited. 
1 proceed now to put the Doctor in mind of ſome o- 


ther Declarations in Parliament, no leſs clear and expreſ- 


five againſt his Notions of our Conſtitution. It is an evi- 
dent Conſequence, from the Doctor's Poſitions, 


that the Diſpoſteſs'd King cannot juſtly make p. 229. 


War upon the Uſurper of his Domivions, for the | 
Recovery of them; that he has no Right to the Allegi- 
ance of the Inhabitants of thoſe Countries; and conſequent- 
ly, that for them to aſſiſt him in ſuch Attempts, is duwu- 
right Rebellien; and renders them obnoxious to the Pains 
and Penalties of ic. But the direct Contrary is aſſerted in 


the Records of Parliament, which I recommend to the Do- 


ctor's Conlideration, in the enſuing Paſſages. When Ri- 
cbard Duke of Tork had been attainted by Zenry VI. at Co- 
M4 vert; 
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ventry z the Parliament Roll (1 Edw.,4. Sed. 13.) lays 
That the ſaid Noble Prince Richard Duke of Tork, uſing 

the Benefice of the Law of Nature, and (ufficieatly ac- 
_ © compariied for his Defence and Recovery of his Right to 


© the Crown of this Realm, came thereunto, not then ha- 
ving ary Lord therein above him, but GOD; and in the 


led King Heury VI. the 6th Day of october, the 39th Year 


© as it was Lawful, and according to Law, Reaſan, and 
* Juffice for him ſo to do. And'thereupon ſhew'd, open'd, 
© declared, and proved his Right and Title indefeaſible, 
whereuntoit could not be anſwer'd, Cc.“ And in the ſame 
Fell, (Sec. 10.) it is affirm'd, That the Comttions having 
evident Knowledge, that King Edward IV. was in Right, 
* from the Death of his Father, very juſt King of the Realm 


the Royal Eſtate, Dignite, Reign, and Governance of the 
ſaid Realme of England, and Lordſhip of Ireland, of our 


Day of March, and the Amotion of the ſaid Hen, late 
called King Henry VI. from the Exerciſe, Occupation, 
Uſurpation, Intruſion, Reign, and Governance of the 
ſame, done by our ſeid Sovereign, and Liege Lord King 
Edward IV. the ſeid 4th Day of March, was, and is right- 
wiſe, lawful, and according to the Laws, and Cuſtoms of 
the ſaid Realm; and ſo ought to be taken, holden, repu- 
ted, and accepted.“ And a litile after, (Set. 32.) it 1s 
fartber added; Where certain Perſons of evil, riotous, 
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and ſeditious Diſpoſition, joyed in Rumour, and rebellious 
© Novelrys, adhering to Henry IV. late in Deed, and not of 


* Right King of England, after his unrighteous, 

r. 230. * unlawful, and deteſtable Uſurpation, and In- 
* King Richard II. his righteous, true, and natural Liege 
* Lord, tirannouſly murdered, with great Cruelte, and hor- 


* rible Violence, in an outragious heady Fury, the Right 
Noble, and Worthy Lords fobn Mountague late Earl of 


* Slisbury, and Thomas late Lord Le Deſpenſer, and other 
„true Subjects, and Liege Men of the ſaid King Richard, 


* Cuſtoms of the Realm of England, to Edmund Mortimer, 


Time ot a Parliament holden by the ſaid Henry, late cal- 


of his ſaid Uſurped Reign; intended to uſe his Right; 
and to enter into the Exerciſe of the Royal Power, c. 


of England; and on the 4th Day of March in lawful Poſe = 
ſeſſion of the ſame; did deſire it might be enafted, That 
the Taking of Poſſeſſion, and Entree into the Exerciſe of 


ſaid Sovereign Liege Lord King Edward IV. the ſeid 4th. 


«© truſfion, againft his Faith and Ligeance, upon 


aftar his Deceaſe, continuing their Faith, and Ligeance, . 
© according to their Duty to GOD, and to the Laws, and 


-* on; 


then Earl of March, next Heir of Blood of the fate King : 
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© Richard, and in Right after his Deceaſe to have ſucceede 


* as True, and Righteous King, Oc. And whereas Ju 


ment was given againſt them in à pretenſed Para” 


* &cz.it is ordeined, that the ſeid judgment be aunulled 
© and void.” And to zbe [ame purpoſe is this, which foloat: 
© The Petition of Thomas Lumley Knt. Coſin and Heir to 
© Rauf Lumley Knt. £5, ſheweth, That where the ſaſd Azuf 
© and other were cruelly murdered and flain by Henry IV. 


©true Faith, Duty, and TL.igeance, chat they bore to the* 
© Right Noble Prince King Kichard JL in his Days, and a- 

ter his Deceaſe, unto Edniund Mortimer Earl of Match, 
next Heir to the ſeid King Richard, &c. and that in a 
Parliament holden tho 24., Year of the ſeid Uſurped © 
Reign, Cc. a Judgment of Treafon was glyen againſt _ 
the ſeid Fauf, &c. Wherefore pleaſe it your Highneſs to 


+ ftabliſh and enact the ſeid Judgment to be void, U“. 


Which was done accordingly ; that Petition being read in 
open Parliament, and by the Aﬀent of the Lords and Com- 
mons approved of by the King. T am perſuaded, had the 
Doctor taken Notice of theſe Paſſages in our Records, he 
hadentertain'd different Thoughts of our Conſtitution from 
thoſe, he has been pleas'd to publiſh. | eng 

It is a Maxim of the Law of England, That the 

iug cannot be in a worſe Condition than a Private p. 221. 


Subjelt; (Year Books 4 Edw. 4.) that is, it cannot 


be ſuppoſed, that the Law has taken leſs Care of his 
Rights, than thoſe of his Subjects: Now in the Caſe of 
Private Men nothing is more remarkable, than the great 


; Concern of our Laws, to ſecure their Properties, aud to 


procure them Juſtice when they are wronged; and there- 
fore there is not a more eſtabliſned Rule in Judicial Pro- 
ceedings, than this, that the Lew favonreth Right, even be- 
fore Poſſeſſion 3 upon which a Gentleman of eminent Know- 
ledge in his Profeſhon, has left us the following Comment: 
(Sir Hen. Finch on Law. B. I. g. 3. p. 29. 45-) When two are in 
a Houſe or otber Tenements, and one lays claim by one Title, the 
other 'h another Title ; the Law adjudgeth bim in Poſſeſſion, that 
bath 4 Right to the Jenements. We are in Juſtice therefore 
bound to believe, that the King's Rights are at leaft as ſa- 
cred in the Eye of the Law, as the Properties of Subjects; 

and conſequently, that the Law cannot countenance the 
Doctor's Poſitions, which manifeſtly favour Wrong againſt 


| Right, One would think, if the Doctor's Notions were 


at any time in Eſteem, we ſhould meet with tome P__ 
i Ho f 
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it in Hewry VI., and Edward. IV's Reigns, when Subjects 
had moft occaſion. to niake uſe of them ia thoſe frequent 
Türns and Revolutions of Affairs; yet nothing to this 
puFpoſe has he been hitherto able to produce, from the Hi - 
ſtorſes of thoſe Times; but I think 1 may ſay, we have 
£909 Evidence to hew, that they were ſighted and con- 
 demadeven by Kings de Facto themſelves, and their par- 
ties. When "ro y VI. recover'd Poſſeſſion of the King 
dom; he treated thoſe that bad adhered to Edward IV. as 
Traitors and Rebels; he reverſedall the An, of that Prince, 
as Wepal, and of no Authority; and whenever he had occaſi. 
on to mention him, it is no better Terms, than thoſe of 
Traitor agd Uſurper ;. he ſtyles him his Great Rebel (Rymer. 
Akita Publica. Tom. 1 1. p. 680, 696, 705, 706.) who bad 
lately 1 the Crown and egal Dignity by Uſarpation, and 

was only de Facto and not de jure King. And in 
| 15 pf of Henry VII. it is declared ja Parliament P. 232. 
e « 


t Henry VI. bad been attaimed of High Treafon, 
contrary to due Allegiance. (Rot. Parl. Hen. 7.) Then it ſeems 
Edward IV. eyen whilſt he was upon the Throne, owed 
Allegiance to Henry VI. when he was out of it; a Doctrine 
- utterly inconfitent with what the Doctor teaches us. Let 
us now ſee, whether it may be diſcover'd, from the Be- 
haviour or Writings of any of the Friends and Ad- 
herents to Henry VI. that they were influenc:d by ſuch 
Principles, as the Doctor commends. And I ſhall par- 
ticularly take Notice of Sir Foby Forteſcue, and Dr. Morton, 
afterwards Arcbbifbpop of Canterbury, Lord Chancelor, and 
Cardinal; Men eminent in their Generations, for their 
Wiſdom, and Knowledge of our Conſtitution. Sir Fobn 
Forteſcue was Lord Chief FuTice of England, under Henry VI. 
when that Prince was driven from his Throne by Edward 


IV. but no ſooner did that Calamity befall his Mafter, and 


the fatal Battle of Jomion- Field (in which Sir Foby was pre- 
ſent) bad fixed the Crown on Edward's Head, but ke retired 
dut of England with the Deprived Queen, and the Unfor- 
tunate Prince her Son. In this voluntary Exile from his 
Native Country he continued ſeveral Years, with ſo little 
Senſe of his Duty to Edward, though now King de Facto, 
that he not only ſcorn'd to make any Application to him 
for his Pardon and Favour, but by Seditious Writings a- 
gainft his Title, he made it his Buſineſs to animate thoſe, 
that were diſaffected to him. Aﬀterwards indeed he was 
contented to make his Submiſhon ; and his humble Petiti- 
on is to be met with in the Records of Parliament; (Rot. 
Parl. 13 Edw, 4.) but he could never be brought to this 
Compliance, till Henry VI. and bis Son were both dead ; 
| an 
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| and conſe uently the Houſe of n entirely extinguiſh- 


. , What now can be pleaded in Defence of this great 
Nan? A Perſon ſo eminencly skil'd in the Laws of his 
Country, Huld not certainly be ignorant of the Englif 
Couſticution, If, as the, DoQor affirms, he was bqund by 
it to pay bis Allegiance to the King de Fatto; ſurely King 
Edward was the only Perſon, that could lay claim to, it on 
that Account; for he alone was in Poſſeſſion. Shall we 
ſay then, that he was £uilty of, ebellion, M Op- — 


- * 


early Submiſſion to him? aid the Door : 

will. not readily approve of this 8 find 
him citing him (View of be Eggh(h Covdt. p. 98.) $14h great 
Reyerence, as. an Author of Conſequence to his Cauſe; 
and yet 1 know not how we ſhall be able to acquit him, 
when we haye thorowly con 


fder'd all the particular Cit- 
cumſtances of his Behaviour. In the mean time, I will be 
bold to ſay, Allegiance he did indiſpepſabiy owe to one 


- King or other, either to Edward in. Poſſeſſion, or td Henry 
that was gut of poſſeſſian; for no Natural · born Engliſhman 


can put himſelf out of the Condition of a Subject; or diſ- 
ſolye thoſe Obligations ot Duty and Obedience which 
commence together with his Life; If it were ſa, Subjects 
might quit their Country, and transfer their Alegiance to 
what Prince they pleaſed, according to the Exigencies of 
Times, and their particular Humours and Inclinations; 
but the ant of England will allow of no ſuch Liberty ; 
and therefore when Dr. Story pleaded (upon an Iodictment 
of High Treaſon in queen Eligabeib's Reign) ibat ibe Fudges 
bad no Power over bim; for that be was 4 ſworn Subject to be 
King of Spain; be was condemu d according to. ibe ordinary 
Form of Nihil dicit; becauſe no Man can ſbabe off bis Coun- 
u, wherein be was born; vor abjure bis Native Soil or Prince 


at Pleaſure; and ſo be ſuffer d as «Traitor. (Camden's Annals 


of Queen Elizabeth, B. 2, An. 1671.) It is not therefore to 
be doubted of, but Sir Fob» Forteſcue was ſenſible, he was 
fill under the Obligations of an Engliſb Subjett; and ſince 
it is certain, he followed the Fortune of Henry VI. and ad» 
hered to his Intereſt; it is to be preſumed, he believed. 
that he was the only Rightful and Lawful King, tho? forced 
from his Throne; and not Edward, who was in full Poſſeſſi- 
on of it. We have the ſame Account in our Hiſtories gi- 
ven us of Dr. Morton; He was a Man (ſays an eminent Au- 
thor) Sir Thomas Moore's Life of Richard 3.) of great na- 


 #wal Vit, very well tearned, and boncurable in Bebaviour. He 
bad been faſt upon the Pars of King Henry VI. while that 


Part 
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Port was in Wealth; and nableſſc left it not, not forſook is 
in Woe; buy fled tbe Realm with the Queen and the Prince, 
while King Edward bad tbe King *n Priſon ; and never re · 
tu' bome, but 10''the Field; which being irreco- 
p. 234. verably loſt, King Edward did not only offer bim bis 
i * Pardon but invited and woed bim unto bis Ser- 
vice, Co as 1 | „ ; 75 
What Apology now can he made for theſe Gentlemen? 
Theic Friends, it is true, think it an honourable Part in 
tdem, do preferve their Fidelity to their Prince and Bene- 
tactor, amidſt his Misfortunes ; but what then will become 
of our Conſtitution ? Thar, ſays the Dr. cancels all Obligati- 
ons to Gratitude; requires em to deſert a ſinking and hope- 
leſs Cauſe, and demands their Allegiance for his greateſt E- 
nemy, who in their opinion, fills his Throne by Violence and 
Injuſtice. Thus ve ſee two of the moſt conſiderable Friends to 
Hen. VI. whoſe beſt Title has been hitherto ſuppoſed to be 
his Peſſeſſon of the Crown, perſever'd in their Loyalty to Him 
for near ten Years, though he was a Priſoner moſt of that 
Time, without the leaſt Hopes of ever mending his Condi- 
tion. Is this a Sign that the Doctor's Principles were un- 
derſtood in thoſe Days, when of all others he would per- 
ſuade us they moſt flouriſned? But Sir Jobn Forteſcue bas 
yet more to anſwer ſor; be did not only withdraw from his 
Country, and refuſe to ſubmit to the Poſſeſſor of it; but ac- 
cepred of the Title of Chaeycellor of England, though 
granted him by a Depoſed King 3 and which is fil] worſe, 
by his Writings he openly aſſerted the Right of Henry VI. 
and the Unlawfulneſs of obeying” Edward IV. We have 
Till extant, in the Cotton Library, his Defence of the Houſe 
of Lancaſter againſt tbat of York, in which he labours to 
rove, by ſundry Arguments, that the ſole Right to the 
rown of Englend, as well by Lineal Deſcent, as by the 
Reſignat ions of the Houſe of Tork, was then entirely in 
King Henry, He pretended that Philippe (from whom the 
Families of Mortimer and Tork derived their Claim to the 
| Crown, was not owned by the Duke of Clarence 
p. 235- for his Daughter; that by the Law of England 
; the Crown cannot deſcend to a Woman; and 
laſtly, he beftows no better Appellation upon King Edw. 
than that of Uſurper; and expreſly declares, h: held the 
Crown no other wiſe, than by Violence and Injuſtice. Can 
| better Arguments be defired than theſe, that Sir John For- 
r:-{cae did not approve of the Doctor's Notion ? For would 
any Man take the Pains to prove, that a Prince out of the 
Throne is his only Lawful Sovereign, who yet is perſuaded 
that Allegiance s wholly due to a King de Facto? 3 
| | is 
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decline the Opportunity of vindicating the Authority of 
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his Baok in Praiſe of the Laws of England, was drawn up 


in the Time of his Exile, entirely for the Uſe and Service 
of the young Prince, eldeſt and only Son to Hemy VI: that 
he might be timely inſtructed in the Laws of his Country, 


of which he looked upon him as the only Rightful Inheri- 
tor, after his Father's Deceaſe. For this Reafon we find 
nim addreſſing himſelf frequently to that young Prince in 


moſt reſpectful Language, as to the Heir Apparem of the 


Crown; Ton, ſays he, (Forteſcue de Laud, Leg. — 1 


renowned, divine Prince, who in time are to govern t 


dom of England . . « 71 conjure you again and again, that 
Jon learn the Laws of your Father's Kingdom, 10 whom you are 


to ſucceed; with ſeveral other Paſſages to this Purpoſe. 
Now it is impoſſible to conceive, that the Author of theſe 
Expreſſions could intend: them ſor any other Purpoſe, than 
as Compliments to a Prince intitled to the Inheritance of 


the Crown by the Laws of England: For upon what other 


Account could he tell him, he ſhou'd one Day govern En- 
land, and ſucceed bis Faiber in bis Kingdom? Un- 


leſs we are to ſuppoſe, Sir ahm - {poke all this pi 236. 


prophetically, as an Event which ſhould certainly - 
come to paſs, without any Regard to bis preſent Right. I 


_ conclude therefore, that nothing can be more evident, 


than the Contrariety between this Gentleman's Not ions of 
our Conſtitution, and the Doctors. Sir Foby Forreſcue 


_ thinks it his Duty to adhere to a Depoſed King againſt the 


Poſſeſſor of his Throne: He afferts his Right in the Field 
with higSword ; in his Retirement with his Pen; and in- 


terprets the Laws of his Country for a King de jure againſt 


4 King deFato. To all this let me add, That when he 


made his Peace with King Edward, he retracted all that he 


had written againſt his Title; and aſſerted his Right with 
the ſame Zeal and Vehemency, that he had, before,' King 
Hen. VI's; for which he is highly commended by my Ld. Ch. 


juſt. Coke, (Pref. to the 10th Vol. of bis Reports) as an Inftance 
of his great Sincerity and Love for Truth. Now a properer 
Occaſion than this could not.beoffer'd him, of acknow- 


ledging his former Error in paying Allegiance to a Xing ont 
oe z and at the ſame time, he could not in Juftice 


Kings de Facto, were there any. Foundation ia Law for 


ſuch an Aﬀertion, or had he been pecſuaded'of the Reaſo- 


nableneſs of it. But to our great Surprize, we find nothin 
in his Retractation to this Purpoſe ; it is ſtill extant, and 
may be peruſed, by thoſe that are curious, in the Cotton 
Library; but whoever gives himſelf the Trouble, will be 
F | | ſenſible, 
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ſenſihle, that the whole Deſigu of that — — : 
from the 


Right of Edward IV. from his Lineal Deſcent 
Dake 


of Clarence, and Nearneſ of Blood to Nit brd II. 
without any regard to his Noſſeſſioii. (Bibl. Cotton. Otho. 


B. 1. This Revractarion of Sir John Forteſcue is mentioned in 


tbe Records. Rot. Par 13 Edw. 4) 4 . | | 

There is one Thing more, that muſt not be omitted in 
this Place, tho' I bad before Occaſion to take Notice of 
it; and that is the Opinion of the Judges, together with 
Sir Feſfey Palmer, Sir Aenecge Finch, Sir Edward" Turner, 
and Mr. # adbem i#yndbam, upon the Tryal of the Regicides. 


It was reſolved by them, that the Inditment for the King's 


Murder ſhouid conclude, Contra pacem nuper Domini Regis, 
Corowe £5 Dignizat. ſuas, nernom comra pacem Domini Regis 

_  _munc Coron. & Dignitat. ſuas. And they likewiſe 
p- 237- agreed, that though King Charles II. was de Facto 
©. kept ous of 1he Exerciſe r e 
tors and Rebels, yer be was' King both de Facio and de jure. 
This Account is given by Sir Fobn Kelyng in his Reports 
Lo-. 11-15. J publiſh'd; wich be Allowance and Approbation of 
/ Lord Cbief Fuſtice Holt, Mr. Fuſftice Powell, Sir Littleton 
Powys, and Sir Henry Gould. it is evident from it, that 
neither the Title of Xing, nor the Allegiance of Subjeds, 


is upon any Account due to an Uſwper, Thus ſome Paſ? 


ages from our Laws, and certain Teſtimonies alſd of ancient 
Lawyers, clearly prove againſt Dr. Hig deu, that Kings de 
Fadto were never conſider d in our Conftirution, as Juſt and 
Legal Proprietors of the Kingdoms they poſſeſſed. 


Ihe Doctot having now executed his Original Deſign, 


had nothing to do, but to take his Repoſe, and reflect witn 
Pleaſure upon his Performance: But tho' he had entirely 


 fatisfy'd himſelf, and his own Conſcience, he was however 


willing to add ſome freſh Obſervations for the ſake of his 
Readers. Upon ſo good an Account he will now undertake 
to prove, that the Holy Scriptures ſpeak -conformably to 
the Laws of our Country, and highly approve of his En- 
gliſh Conſtitution” Now, tho' I cannot abſolutely concur 
with him in this Aſſertion; yet ſo far Jam ready to agree, 


that his Doctrine is moſt certainly to be found in Scripture, 


and did eminent Service in two confiderable Inftances ; for 
this was Sbimei's Plea, when he curſed David; (2 Sam. xvi. 
8.) The Lord bath deliver d the Kingdom into the Hand of Ab- 
ſalom tby Son; that is, Abſalom is now in full Poſſeſſion of 


thy Throne, and conſequently GOD has rejected and de- 


pos d thee. Here we havea clear Proof of the ancient 
Authority of the Doctor's Principle, which his * 
| | will 
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gious a Motive. But the Doctor will not allow, that Haſbui 
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of Huſdei, (Ibid. ver. 18.) who being reproachid hy. 

for leaving David his Friend, juſtifies his Deſertian. bythe 
ſame Reaſon 3 N bus whom the Lord, aud 1b. People, and a 
be Men of Iſrael chooſe, His will I be; and mitb Him will I 

bide. By this honeſt Inſinuation Zuſhui was imme 


diately admitted into Aſalom's Council that de - N 238. 


Juded Prince could not ſuſpect the Fidelity of aa 
Man, who came into his Intereſt upon ſo pious and reli - 


err'd in his Principle; for he is confident; that GOD Has 


always requir'd Obedience, as an indiſpenſable. Duty, $0 


thoſe who were in Power; and that the Scriptures-furnith 
us with many Inftances to that purpoſe. And, Fir, He 
tells us, (View, p. 101.) That the Jews lived in Sub jemiun 10 


' the Midianites, the Moabites, and other neighbaurmg Nati - 
ons, when they were ſuddued by dbem. Now: what real Ad- 
vantage the Doctor can derive'from:hence, is a Queſtion : 


Can any one doubt, but Submiſſion may be lawful even to 
unjuſt Conquerors, when once they have acquir'd a full 
Power and Dominion over a People, and when Refiſtence is 


utterly vain and impracticable? But gabmiſſia is ane thing, 


and a Recognition of their Right another: And the latter 
may be often unlawful, when the firſt is manifeftly. lawfud. 
Thus the Cavaliers ſamminted to Oliver Cromwell; they pay'd 


Taxes to him; and endured his Tyranny and Opprefhons ; 


becauſe they ſaw no other Remedy: But ſurely they did 
not acknowledge the Lawfulneſs of his Government; nor 


own he had a Title to their Allegiance. For the ſameRea- 


ſon, why might not the Fews live in Jubjection to the Midia- 
nites and Moabites? Were they not ſubdued hy them? Is 
not this conſeſs d by the Doctor? auy, Admitting the Mi- 
dianites and Moabites were unjuſt Aggreſſors, and reduc'd 
the Fews under their Obedience by a cauſleſs War, it might 
however be lawful for the Fews, not only to live: in Sub- 
jection, but alſo to pay an entire Obedience to them, as 
their Rightful Governors : For poſſibly they were at their 
own Diſpaſal, and might give up their Rights and Liber - 
ties, as they ſaw occaſion ; and then it was reaſonable, they 
ſhould do ſo in thoſe Extremities, when the Advantage 
would be very conſiderable to themſelves, and — 


no Injury thereby done to another. Or elſe it p. 239. 


may be ſappos'd, that their Prince or Ruler be- 

ing in the lame ill Circumſtances with themſelves, joins 
with them in this Surrender, and Dedition; and then the 
Subjects are ſufficiently juſtify d by the Conſent of their $6- 
| | __ | vereign. 
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But had the Matter been otherwiſe; had the 
—— King of the Fews refus' d to give up his Right, 
a D's Authority no way expreſly interpos'd in the 
Caſe ; would ic then have been lawful for the Fewste have 
made a Compliment of their Allegiance to the:Midianites 
and Moabites againft the Will of their Frince ? This is the 
Queſtion to which the Doctor's Adverſaries defire Satisfa- 
ction; but this, it is to be fear'd, they will never obtain. 
For let the Doctor ftate the Fact, as he pleaſes; how does 
it appear, that this was an honeft and lawful Action? Does 
the Scripture expreſly aſſure us, it was ſo ? No, that is not 
- pretended; How can we know it then? Why, the Doctor 
tells us, (View, p. 101.) that nothing appears in Scripture to 
- the contrary : That is, whenever an Action is not condemn'd 
by the Holy Scriptures, we are at liberty to think it Legal 
and Imitable. Thus it is allowable to put a Trick upon a 
Father, and defraud a. Brother, as Facob did to Iſaac and 
Eſau; and thus we may tell a Lye upon a Motive of Com- 
poaſſion, as the Egyptian Midwives did to Pbaraob; becauſe 
the Scriptures do not paſs any Cenſures upon thoſe Facts. 
What has been ſaid in Defence of the Fews, for their peace - 
able Behaviour under the Moabites and Midianites, will 
ſerve as well to juſtify their Obedience to the Epyprians, 
and other Conquerors, without the Aſſiſtance of the Do- 
ctor's Principle. But in the particular Caſe of their Sub- 
jection to the Kings of Babylon, we have ſomething farther 
to urge in their behalf; and that is, the expreſs Command 
of Almighty GOD, by Virtue of which they were oblig'd 
to bring their Necks under 1be Toke of iboſe Princes, (Jerem. 
XVII. 12.) and ſerve them and their People: For unleſs 
we will diſpute GOD's Supreme Dominion and 
p. 240. Authority over the World, we muſt allow his No- 
; mination alone to be ſufficient to convey a Right 
to Princes, and render their Acquiſitions lawful. Now 
we muſt do the Doctor the Juſtice tv own, he does not 
call in queſtion GOD's Prerogative to diſpoſe of Kingdoms 
in this manner; but he ſeems to deny, that the Fews could 
be influenced by that Conſideration, under the Babyloniſb 
Captivity. For, 1. He ſays the Fews had ſubmitted to the 
King, of Babylon betore GOD had commanded them to do 
ſv; which was not till Zedekiab's Reign. But ſurely the 


Prophet Feremy had given the Fews publick Notice, in 


the fourth Year of Fehoiakim, that GOD would deliver 


them up to the King of Babylon, (Jerem. xxv. 9. 11.) and 
bad condemn'd them to a State of Servitude for Seventy 


Years. Now this Declaration alone, though it had n 


ever 


been 
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been ſeconded by any expreſs Injunction of Obedience, 
was a ſufficient Admonition to the Fews, that ic would be 


beſt for them to live peaceably under their new Maſters; 


for to reſiſt, upon a full Aſſurance of doing it without Suc- 
ceſs, (which GOD had before-hand warn'd them, would 
be their Fate) muſt have been the Height ot Folly and 
Madneſs. Again, the Commiſſion, by Vertue of which 
the Prophet ſpake to Zedekiahb, to bring his Neck under the 


Yoke of the King of Babylon, was given in the Beginning 


of the Reign of Feboiakim ; (Jerem. xxvii. 1, Cc.) and was 
then openly notify'd by the Bonds and Tokes, which Feremiab 


was command to put upon bis Neck. So that the Jews had 


early Notice betore Zedekiab's Reign, that it was GOD's 
Pleaſure, they ſhould prepare their Necks for the Babylo- 
niſb Yoke. But tho' the Fews had indeed made an outward 
Profeſhon of Obedience to Nebuchadnezzar; thu' two of 
their Kings, wich all their principal Subjects, were his 
Priſoners in Babylon, and found it neceſſary to b-have them- 
ſelyes there with all external Signs of Humility ; though 
Zedekiah govern'd Fudab and Feruſalem as an Aſſyrian Pro- 
vince, only by Virtue of a Commiſſion from the Conqueror, 
to whom he had ſworn Allegiance ; yet the great Searcher 
of Hearts knew, that this their pretended Submiſhon was 
altogether hypocritical; and that 1 only wait- | 
ed for an Opportunity to ſhake off the Yoke, p. 241. 
which they were reſolv'd never to bear, notwith- 

ſtanding their publick Engagements to the contrary. This 
was the Reaſon of the many Meſſages, which GOD (ſent 
by Feremiab to the Fews, requiring them to ſerve the King 
of Babylon, and threatning to abandon chem entirely to 


the Mercy of their Enemies, if they departed from their 


Obedience to him. From whence it is evident, that how 
dutiful ſoever their Language and Addreſſes might be, no- 
thing but Sedicion and a Revolt was in their Hearts which 


would unavoidably end in their utter Deſtruction. So 


that the utmoſt Uſe that can poſſibly he made of this Caſe 
of the Fews, is no more than this; That whenever 4 Con- 
quer'd People are in the ſame Circumſtances, in which ibe Jews 
then were; when their Kings are bound in Chains, and theic 
Nobles with Fetters of Iron; and the remaining Heirs of the 
Kingdom have openly renounced all Pretences 10 it, by tbe moſt 
Sacred Obligations: In a word, when all Efforts for their 
Liberty ſeem evidently vain and ineffectual; and the Voice 
ef GOD has deſides declar'd, that Reſiſtance ſhould be their 
Ruin; ic is then not only lawful to be quiet and peaceable, 
but a manifeſt Indication of 3 to be * 
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And now, if tbe Doctor can draw an exact Parallel to this 
Caſe, from any Revolutions within bis Memory, let bim make 
the beſt of it. „ 
From the Old Teftament we muſt now wait upon the 
Doctor to the New, to which he aſſures us his Doctrine 
is alſo agreeable; as appears, ſays he, (View, p. 89.) from 
our Saviour's Reſolution of the Caſe, that was put 10 bim, whe- 
tber it was lawful ro pay Tribute to Cæſar, or not. He bil 
them ſhew bim be Tribute- Money; and only asked ibem, whoſe 
Image and Superſcription it was, (i. e. who i in Poſſeſſion of 
the Government?) and when they anſwer d bim, Cæſat's; be 
immediately determines, Render tbere fore to Cæſar 1be Things 
that are Cœſar s Cc. Now here, I am extremely at a Lots; 
and am forced to give over my Enquries, without any Pro- 
ſpett of Satisfaction. Has the Doctor then found 'it out 
| at laſt; and is it no longer to be doubted, but that 
p. 242. whoever has Power enough to coin Money, is al- 
ways in full and lawful Poſſeſſion, and ought to 
be look'd upon as GOD's Vicegerent? Then ſurely it will 
follow, that Oliver Cromwell had a Title to the Allegiance 
of the People of Exgland; for it can never be denied, but 
he might have ſhew'd his Money to the Cavaliers, and 
ask'd them the fame Queſtion, which our Saviour did the 
Phariſees, whoſe Image and Superſcription is this ? And the 
Doctor cannot but be ſenfible, that he muſt admit of this 
Conſequence, unleſs he will decline the Authority of Go. 
tius, to whom he has manifeſtly. appeal'd for the right 
_ Underſtanding, of this Place of Scripture. For Grotiu, in 
the very Place cited by the Doctor, (Votum pro pace) af. 
firms, that his Allegiance was due only to the States of Hol: 
and and Weft Frizeland, and not to the States-General; To 
be former only, ſays he, I am ſworn, and not to the latter, 
10 whom the Military Men alone take Oatbs of Obedience: 
And then he. adds, as a Proof, that he own'd SubjeQion 
only to the Stktes of Holland and Weſt-Frizeland, That if 
any one im our Iime bad ſhe md our Money, and asd, wboſ⸗ 
i thus Image? Am Man, both the Learned and ibe Unlearned, 
would readily have anſwer d; The Stutes of Holland's. Thus 
at length it appears, that our late Commonwealth, and e- 
ven Oliver Cromwell, was no Uſurper. But why then is the 
Doctor ſo angry with his Adverſaries, when they tell him, his 
Arguments are as ſerviceable to that Tyrant, as to any of hi 
Kings de Facto? Is there any one of their Objections, which 
he reſents with greater Indignation, (See his Defence, p. 103, 
to 109.) than that which reproaches him with defendirg 
the Cauſe of Crommel/? Docs not he tell them over an! 

| over, 


* 
\ 


 TrxzEASON UN MASK p, . 265 © 


over, that Gromwel! bad not the Supreme Power, or Sovereign 
Authorizy in England, and that it could never be prov'd, from 
bis Principles, thas the Obedience of the Subjefts was due to 
bim ? How! Is it poſſible that the Doctor ſhould ſo much 
forgethimſelf? Is it not bis avow'd Principle, (Vi-w, p. 89.) 
that the Coining of Money is a certain Mark of Sovercignty ? 


That whoever has that Power ought to be obey'd by our 


Sariour's own expreſs Direction? And is not this a good 
Proof of Cromwell's divine Authority? But the Doctor tells 
us (Defence, p. 106.) our Conſtitution is a ſacred Thing 
too ; and by that he is verp.confident, Cromwell could nos be 
autborized 10 exerciſe any manner of Power; for be had not the 
Regal Tile, to which alone, by our Laws, the Royal Office is an- 
nex 4; and befides be bad never been recognized by | 

the States of the Realm, But then it is evident p. 243. 
that our Conſtiturion teaches us one Doctrine, | 


and the Holy Scriptures another: And how can it then be 


true, that they entirely agree in obliging Subjects to obey 
thoſe, who are in Poſſeſſion of the Government, which the 
Doctor expreſly affirms ? (#iew, p. 89.) In a word, if the 


Power of Coining Money be a ſufficient Token of the Di- 


vine Commiſſion of the Perſon poſſeſo'd of it, it will not on- 
ly follow, that oliver Cromwell was a Lawful Governor, but 
that we had ſome Hundreds fuch at once in England, in 
King Stepben's Time: For a good Author tells us, That in 
thoſe Days many Caſtles were erected in every County by the 


great Men; and that there were then in England as mary 


Kings, or rather Tyrants as there were Lords of Caſtles, every © 
one of tbem coining their own Money, and adminiſtring Fuſtice 
to their reſpettive Sabjects. (Will. Neobrigenſ. Rer. Angl. 
Lib. 1. c. 22.) b | | EFT 

U pon this Occaſion T would intreat te Reader's Pardon, 

if I detain him a little upon the Subject of Cromwell s Au- 
thority, for it may be worth while to add ſome other Parti- 


culars, toconvince the Doctor, that it will be hardly poſit- 


ble for him to prove Cromwell to have been an Uſurper. 
His firſt Argument is this: 1. Cromwell had nct, (days the 
Doctor, Defence, p. 106.) the Supreme Power, ar Sovereign 
Authority of England. This is very ſtrange! He exercitéd 
an abſolute Sovereignty; he was courted by all Foreign - 
Nations with Fear and Trembling ; and the People of En- 
gland, without Diſtinction, fouud it neceſſary to endure his 
Tyranny with Patience and Refignation. The late T;anſurt» 


ons of theſe Twelve Tears paſt (ſays Chanc. Finch, in Cool's 


Tryal) Had involv'd fo many Perſons, that we could ſcarce find 
4 May, bat be bad need of the Xing's Mercy, And another 
oth 5 , i, very 


196 TREASON UN MASK p, &c; 
very eminent Writer (the late Bp. of Rocbeſter, in his An- 
ſwer to Sorbiere) has afſur'd us. Thar ibe whoſe Eft ates of the 
Crown, the Clerjy, and moſt of the Nobilizy and 

p. 244+ Gentry, and indeea well nigh the whole Nation, were 


iben at the Uſurper's Diſpoſal. 2. We are told 
(Defence, ubi ſupra.) that Cromwell could not be a Lawful 


Governor, becauſe bæ bad not tbe Regal Title, to which alone by 
our Laws the Regal Office us annex'd. But this is likewiſe a 
vain Surmiſe; for our Hiftories furniſh us with Inftances, 
that the Regal Office has been ſometimes lawfully exerciſed, 


without the Regal Title z which 1 before (P. 51.) obſervd 


to be the Caſe of Maud the Empreſs; and we are certain, 
our Laws have conferred the Title of Xing, without annex- 
ing to it Sovereign Power. Thus the eldeft Son of Zenry II. 
was crowned King of England in his Father's Life-cime ; 
and yet he remained in the Condition of a Subjett. King 


Richard II. when be had determin'd that Robert, Ear} of 


Oxford (who alſo was Marquis of Dublin, and Duke of Ire- 
land} ſbould be created King of Ireland, queſt ionleſt did not 
doubt, but that be bimſelf in the mean while poſſeſs'd ibat Iſland 
by good 4 Title, although be was only filed Lord thereof. 
(Theſe are Mr. Selden's own Words in his Mare Clauſum, 
B. 2. c. 19.) And when Henry VI. had created Henry 
Beauchamp, Duke of Warwick, King of the Illes of Wight, 
Guernſey, and Ferſey (Mr. Selden, ibid.) it was never diſ- 
puted, but he fil] retain'd the ſupreme Dominion over 
thoſe Iſlands. 3. The Doctor adds (Defence, ibid.) that 
Cromwell bad never been recogniz'd by ibe States of tbe Realm. 
A Confeſhon, that if this had happen'd, he would then 
have been a Lawful Monarch, And what is this, but at- 
tributing to the Three Eftates a Power of ſing Kings, 


as hath been abundantly prov'd already? Aſter this plain 


Acknowledgment, the Doctor may inveigh againſt Repu- 
blican Principles, as long as he pleaſes, but he has certainly 
2 the Rights of the Kings to the Will of the Peo- 
e. ; 

N Let not the Doctor be offended, that I apply the Name 
of People to the States of the Realm; for in their higheſt 

Capacities they are but the People's Repreſenta- 
0 tives; and when all is ſaid, the greateſt Peers are 
but the greateſt Subjects: And if they are no more than ſo, 


I wiſh the Doctor wou'd ſhew us, where he finds it in our 


Conſtitution, that the Subjects can transfer their Allegiance 
 whenſoever they think it proper. To bring this Matter to 
a Point, I ſhould be glad to learn from the Doctor, whe- 

ther the Parliament which declared Richard 11's Throne 
| | | VACANT, 
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VACANT, and placed Henry IV. in it, were Subjetis or 


ration of the Parliament, May 4. 1642.) recommends to 


_ der'd it, that the ſaid Statute was reprinted by ir ſelf, and 


Words: © That all Men may the better know their p. 246. 


© liament for their Guide; we wiſh them judiciouſly to con- 


this Statute ? To provide that Men ſhould not ſuffer as 
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not. The Doctor cannot but be ſenſible, that the Power 
he aſcribes to the States of the Realm, will depend upon the 
Reſolution of this Queſtion ; and therefore it is to be 
hoped, he will take it into Conſideration. Now tho' the 
Doctor will find this Opinion of his very artfully ſupported - 
in the learned Writings of Buchanan, Milton, and Fobyſon, 
yet I muſt not conceal from him, that the Houſe of Com- 
mons of 1642, may juſtly claim the Honour of firft letting 
this Doctrine in its true Light, and they endeavour to 
prove it from the Eleventh of Henry VII. I ſhall ſet down = 
the whole Matter, as I find it in Ruſbworth's (Part. 3. Vol. 7 
1.) Collections, and leave it to the Doctor, to form his 4 
Speculations upon it. King Charles I. ( Anſwer io the Decla- 


his loving Subjects (in order to inform themſelves, what 
their Duty was to him in thoſe difficult Times) the careful 
Peruſal of the Statute of the Eleventh of Henny VII. 
which required their Attendance on the King in his Wars, 
as an indiſpenſable Part of their Allegiance; and ſo or- 


diſperſed about the Kingdom. The Houſe of Com- 
mons finding themſelves concerned to prevent the dange- 
rous Operation of that Ad of Parliament, ſoon after re- 
folv'd upon a Remonftrance for their Juflification, and they 
likewiſe particularly adviſe their Friends (May 26. 1642.) 
to take great Notice of that Statute, as a proper Rule for 
their Cor. ſuct and Behavionr, in the following 


Duty in Matters of that Nature, and upon how | 
© ſure a Ground they go, that follow the Judgment of Par- 


© fider the-true Meaning and Ground of that Statute, made 
in the eleventh Year of Hen VII. cap. 1. which is prin- 
© ted at large at the End of His Majeſty's Meſſage of the 
Fourth of May. This Statute provides, that none that ſhall 
* attend on the King, and do him true Service, ſhall be at- 
* tainted, or forfeit any thing. What was the Scope of 


Traitors for ſerving the King in his Wars, according to 
© the Duty of their Allegiance ? If this had been all, it had 
been a very Needleſs and Ridiculous Statute. Was it then 
intended (as they may ſcem to take the Meaning of it to 
be, that cauſed it to be printed after His Majeſty's Meſ- 
*ſage) that they ſhould be free from all Crime and Penalty, 


* that ſhould follow the King, and ſerve him in War, ia 


N 3 © any 
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©any Caſe whbatſoever, whether it were for, or againſt tho 


* Kingdom. and the Laus thereof? That cannot be; for 


that cannot ſtand with the Duty of their Allegiance, which 
© in the Beginning ot this Statute is exprety'd to be, to 


©ſerve the King for the Time being, in his Wars, for the 
© Defence of him and the Land; and th xe fore if it be 
© againft the Land (as it cannot be underſtood to be other - 
© wile, if it be againſt the Parliament, the Repreſentative 
© Bedy of the Kingdom) it is a Declining from the Duty 


| «pf Allegiance (which this Statute ſuppoſeth may be done) 


"tho* Men ſhould follow the King's Perſon in the War: 
© Otherwiſe there had been no need of ſuch a Proviſo in the 
End of this Statute, that none ſhould take Benefit there- 


© by, that ſhould decline from their Allegiance. That, 
© therefore, which is the Principal Verb in this Statute, is 


© the ſerving the King for the Time being, which cannot be 
© meant of a Perkin Warbeck, or any that ſhould call himſelf 
* King, but ſuch a one as, whatever his Title might prove, 
© eithee in himſelf or his Anceftors, ſhould be received and 
© acknowledged for ſuch by the Kingdom, the Conſent 
© whereof cannot be diſcerned but by Parliament, the Act 
© whereof is the Act of the whole Kingdom, by the Perſonal 
© Suffrage of the Peers, and the Delegate Conſent of all the 
Commons of Englaud. And Henry VII. a Wiſe King, 
* conhJering that what was the Caſe of Richard III. his 
© Predeceflor, might, by Chance of Battle, be his own ; 


© that he might at once, by ſuch a Statute as this, ſatisfy | 


© ſuch as had ſery'd his Predeceſſor in his Wars, and allo 
© ſecure thoſe that ſhould ſerve him, who might otherwiſe 
© fear to ſerve him in the War, left by Chance of Battle 

*that might happen to him alſo (if a Duke of 
p. 247. Tork had ſet up a Title againſt him) which bad 
ho * happen'd to his Predeceſſor; he procured this 
© Statute to be made, that no Man ſhonld be accounted a 
Traitor for ſerving the King in his Wars for the Time be- 


© ing, that is, which was for the preſent allow'd and receiv'd 


© by the Parliament, in behalf of the Kingdom. And, as 
elit is fruly ſuggeſted in the Preamble of the Statute, it 15 


not agreeable to R-afon, or Conſcience, that it ſhould be 


* otherwiſe, ſeeing Men ſhould be put upon an Impoſſbility 
of knowing their Duty, if the Judgment of the Higheſt 
Court ſhould not be a Rule and Guide to them. And At 
the Judgment thereof ſhould be followed, where the Que- 
I ſtion is, Who is King? Much more, What is the beſt 
* Serviee of the King and Kingdom? And therefore tho!= 
that hall guide chcmſcives by the Judgment of Parlia- 

| ment, 
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upon the very Grounds and Reaſons of this Sta- 
© tute, which we do agree, his Majeſty's good Suhjects may 
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© ment, ought, whatever happens, to be ſecure and free 
from all Account and P-nalties, upon the Grounds and 
* Equity of this very Statute.* To the ſame purpoſe they 
argue. againft the King, and defend this their Expoſition of 
the 11th of Henry VII. in a following Remonſtrance, Nov. 
2, 1642. in theſe Words. God be thanked, the Caſe is 
not now, as it was at the Time when this Statute, viz+ 
«11th of Henry VII. was made to ſecure his Subjects from 
© that continual Uncertainty and Danger they were 2xpoſed 
© unto, in reſpe& of the different Titles of York and Lan- 
n one prevailing one while, and the other an- 
other time: And therefore by this Statute it was pro- 


. vided, that whoſvever ſhould ſerve the King for the 


Time being (whatever his Title may prove) ſhould be 
© free from all Crime and Penalty. So that whomſoever the 
© Parliament had at that Time received in the behalf of 
© the Kingdom, he muſt undoubtedly have been accounted 
* the King for the Time being, and conſequently the People 
* ſecured in following him, tho' another, and haply a bet- 
ter Title, had been ſet up againſt him (as if there had 
been a True Duke of Tork living, a better might have been 
*ſet up againſt him, Henry VII. than his own :) We ſay 
© then, as we ſaid before, if it be againſt Reaſon and Con- 
© ſcience, that Men ſhould ſuffer, that guide themſclves by 
the Judgment-of the higheſt Court, which is alſo the Re- 
© preſentative Body of the whole Kingdom; and if in this 


_ © Statute the Parliament is made Judge in the Queſtion, 
Who is King? Much more are they to be Judge in the 


© Queſtion, What is the beſt Service of the King and 
Kingdom? And they ought to be free from all Crime and 
* Puniſhment, that follow the Judgment thereof p. 249 


read with Comfort; becauſe it lays down a Ground, 


_ © which delivers them from Uncertainty in their Obedience, 


© in the difficulteſt and higheſt Caſes whitſoever.* From 
theſe Extratts the following Remarks will be obvious, 
1. That the preſent Conftcuftion of the 11th of H#cnry 
VII. ſo much inſiſted upon by many eminent Writers ſoon 


after the Revolution, and now again lately by Dr. Hin den, 


was of old urged, and publiſh:d as Law, by that Parlia- 
ment, which took up Arms againſt the King. Iwill not 
ſay they were the firſt that ever-expounded this Statute in 
favour of Kings de Fado; torT think my Lord Bacon had 
before deliver'd his Opinion to that purpoſe; But I may 
boldly affirm, that none had ever taken fo much Pains to 

5 N 4 | e 
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clear and eftabliſh the true Senſe of it, by ſuch ſolid and 

weighty Arguments, as thoſe brave Aſſertors of the Rights 

and Liberties of the People of England. 2. They aſſure 

vs, it was Part of our Conſtitution, that whoever ſbould be ſet 

up or owned by ibe Parliament as King, ibo another, and baply 

4 better Title, ſbould be advanced againſt bim; (which mig 

have been the Caſe of Henry VII. had the true Duke of York 

been then living ;) be ought undoubtedly to be accounted the 

King for ibe Time being, within that Statute. And the Rea- 
ſon they aſſhgn for theſe Doctrines, is worth obſerving. 

Is it not agreeable (ſay they) to Reaſon or Conſcience, tbat it 

| ſhould be otberwiſe, ſeeing Men ſhould be put upon an Impoſſibili - 

ef knowing their Duty, if the Fudgment of the Higheſt Court 

| Pould not be 4 Rule and Guide to them, &c. Thus then it is 
evident, that all thoſe momentous Points of Law, which 
the Doctor has labour'd ſo much to defend in his View, 
were long ſince advanced, and afferted to his Hand, by that : 
Learned Aſſembly of True Patriots, who began the Civil 
War againſt King Charles]. The true Meaning of Henry | 
VIPs Scatute could not eſeape the Penetration of that Ju- 

_ dicious Body; they took care then to publiſh their Senſe of 
it; and [ haye now, with great Fidelity, tranſcribed it for 
the common Benefit. Here we ſee the Doctor's Principle 

publickly embrac'd by the Repreſentatives of the Nation; 
Allegiance is declared to he due to Kings de Facto, by Virtue 
of the 11th of Henry VII. and not to all Kings de Fafa 

neither, but only to ſuch as ſhall be receiv'd and 

p. 249. acknowledged by Parliament, or, as the Doctor 
Chooſes ro expreſs himſelf; ſball be recognized * by 

the States of ibe Realm. It muſt be confeſs'd however, this 

Doctrine is liable to ſome Objections, which it may be- 
come the Doctor to remove; and therefore I ſhall beg 
Leave to propoſe them to him. 1. It may be ſaid, that 
when King Cbarles I. drew up his Anſwer to that Remon- 
firance of the Houſe of Commons, in which they firſt vented 
their Expoſition of the 14th of Hemy VII. he takes No- 
tice of it, as New and Singular, and never before heard 
of. They proceed (ſays the King) in the Spirit of Declaring 
29 certify our Subjects in the Miſtatings, which near 150 
Tears haue b. en receiv'd, concerning the Statue of the 11th 0 
Hen, VII. cap. 1. ( Stature our good Subjects will read wii 
Comfort) aud tell them, that the Service of the K ing for the 
Jime being, cannot be meant of Perkin Warbeck, or of any 
that ſhall call bimfelf King, but of ſucb a one as « allowed and 
received by the Parliament in behalf of the Kingdom, &c. 
Here it is plata the Good ng (who did noching without 
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the Advice and Conſent of his Council,) wonders at the 
Conſtruction given by the Commons, of this Statute ; he re- 
Cites it only with an Intention to expoſe it; and thinks it a 
ſufficient Argument againſt it, that a different Opinion 
had univerſally prevail'd, ever ſince the firſt making of 


that Statute. Now I am apt to think, the Doctor will be a 


little ſurprized to find, a Judicious Prince ſo ignorant of our 
Canſl itut ion, as to treat with Contempt that very Opinion, 
which the Doctor has taken ſo much Pains to prove, will do 


the greateſt Honour to our Country, and is the nobleſt Indi- 


cation of its Wiſdom. 2. We have likewiſe the Teſtimony of 
a very eminent Lawyer againſt the Doctrine of the Hane of 
Commons; and this he deliver'd in a Court of Ju- 08 


| ice at the Tryal of one of the Kegicides. Se- p. 22. 


veral of them pleaded the 11th of Henry VII. in 
their Defence; and particularly Colonel Martin had ſo 


good an Opinion of the Authority of that Statute, as ex- 


pounded by the foremention'd Parliament, that he plainly 
intimated, 4 Parliamentary Title was the beſt Xing Charles II. 
bad. This Piece of Confidence was ſo highly reſented by the 
Sollicitor General (afterwards Lord Chancellor Finch) that 
then was, that he made the following Anſwer. My Lord, 
this Gentleman, the Priſoner at the Bar, bath entered into a 
Diſcourſe, that 1 am afraid be muſt have an Anſwer for in 
Parliament, He bath owned tbe Xing; but thinks bis beſt Title 
is rbe Acknowledgment of the People, und be that bath ibat, let 
bim be who be will, bath tbe beſt Title, Now this is Point 
blank againſt the Doctor's Aſſertion; for nothing is more 
evident, than that this Great Man was extremely offended 


with the Poſition, that a Parliamentary Title was the beſt 


a King of England could have, But certainly this is what 
the Doctor maintains; for he affirms, that the Recognition 


of the States of the Realm is ſufficient to make a Lawful 
King, and then it muſt be ſufficient to ſuperſede a Title 


by Birth, and conſequently is the beſt Title, | 

I return now to the Doctor's Argument from our Savi- 
ours Anſwer to the Phariſees, upon Sight of the Tribute 
Money. I have ſbew'd him the ill Coniequence of Groti- 
uss Expoſition of that Place; and would now recommend 


ſome farther Difficulties to his Conſideration, which may 


be objected againſt that Learned Man's Opinion. The 


Truth is, when a Text is capable of various Interpretati- 
ons, and able Commentators are divided in their Senti- 


ents about its true Meaning, it is a little too arrogant 


in the moſt applauded Writer, to think to impoſe his own. 


Conjeture upon his Reader, before he has ſatisfied him, 
| 8 | that 
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that the Attempts of others have really fail d of Succeſs, 


"Thus it is with Grotius; he abounds in his own 

p. 251. Senſe, in the Explication of the Pafſage now be- 
fore us, without pretending to confuts the difle+ · 
rent Solutions, which have appear'd plauſihle to other 
Judgments; and may appeal to Dr. Higden himfelf, in the 
Que ſtion now under Conſideration, whether that Learned 


Annotator has produced one Argument, by Virtue of which 


it is more reaſonable to be of his Perſuaſion, than of 
theirs from whom he diffents, Let us examine this Mat- 
ter more at large. 1. Some have been of Opinion, that 
aur Saviour did not in theſe Words teach, that Tribute 
was to be render'd to Cæſar; *Tis only, ſay they, a general 
Precept of giving to God and Cæſar their Due, without de- 
termining particularly, what their Right was. It may, it 
3s true, be objected, that then our Saviour's Anſwer was 
evaſive, and not at all to the Queſtion ; but this gives them 
no Difturbance ; for confidering the inſidious Intention with 
which the Phariſees put this Queſtion, they are of Opini- 
on, it was highly Conſiſtent with his Prudence to return 
fuch an Anſwer, as would rather ſilence them, than ſatisfy 

their Doubt; and this is ſaid to have been Mr. Calvin's 
Notion. In Defence of which they add, (See the Exercita- 
tion concerning Uſurped Powers, printed 1650.) that if our 
Saviour had expreſly enjoin'd the Payment of Tribute to Ca- 
far, in this Anſwer, which was utter'd publickly, and be- 
fore a great Multitude in the Tempie; his Adverſaries 
could not have had the Impudence, a few Days after, co 
accuſe him before Pilate, as one that perverted the Nati- 
on, and forbad to give Tribute to Cæſar: For tho' there was 
no fort of Villany, that their Malice would not have 
prompted them to commit, in order ta deftroy him; yet 
they muft have had too much Regard to their own Inte- 
reſt and Safety, to charge him with what ſo many knew to 
be a Slander. 2. Others think our Saviour did give a di- 
rect Anſwer to the Phariſees ; but then they ſay, it will by 
no means follow, that he enjoined Obedience to all unlawful 
and uſurped Powers; tor his Command extended no farther, 
than to the Payment of Tribute 5 which may be due to am- 
bitious, warlike, and dangerous Neighbours, rather as a 
wiſe Expedient to prevent a total SubjeRion, than as a ne- 
ceſſary Conſequence and Effect of it. In this Caſe it is 


not material, whether the Prince, that demands Tribute, 


has a Right to it, or no; becauſe they that pay it, 

F. 252. are ſappoſed to conſid-r only his Power of Inju- 
. ring and opprelung them, which they are not 
| 5 able 
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able to.pppaſe ;. and therefore may lawfully compound for 
their Security, by offering a Part, in order to ſave the 
Remainder, Now the Fews, at the Time we are ſpeaking 
of, were really a Conquer'd People; their Country had 
been reduced into the Form of a Roman Province hy Auguſtus, 


and was entirely at his Mercy; but his Indulgence to them 


was remarkable; he permitted them to govern themſelves 


by their own Laws; and allow'd them Privileges ſeldom 


granted to a Vanquiſh'd Nation; in Return for which 


mighty Favours, he was contented with an Annual Tribute, 


which they had all imaginable Reaſon to ſubmit to. They 
knew very well, they had formerly paid Tribute to the 
Egyptians, the Perſians, and the Macedonians; and therefore 
had no Pretence to be ſcrupulous, now it was exacted 


from them by the Romans. 3. Another Reaſon aſſign'd, 


why our Saviour required the Payment of Tribute to Cæſar, 
was, becauſe he had a good Title to the Obedience of the 
Fews, by Virtue of their entire Submiſſion, and Surrender 
of their Government to the Romans. This was the Opini- 


on of Mr. Selden, (De Jure Nat. ſec. Hebrzos, I. 6. c. 17.) 


and Dr. Hammond. They were perſuaded, that the Fews 
had put themſelves under the Roman Protection, and bound 


themſelves to the Payment of Tribute, and all other cuſto- 


mary Acknowledgments, due from ſubordinate States and 
Pcincipalities to their Sovereigns : That for this Reaſon 
our Saviour called for the Tribute Money, that by the Sight 
of the Image and Superſcription, they might be convinced, 
how unreaſonable their Pretenſions to Liberty were, after 
ſo plain and manifeſt a Reſignation of it, as then appeared 


to their View. For, in the Opinion of thoſe learned Men, 


this Tribute- Morey exhibited uudeniable Tokens of the Ro- 
man Authority over them, and plainly determin'd the Que- 
ftion againſt them. Thus we ſee here are Three Expoſiti- 


ons of our Sgviour's Anſwer, much different from that of 


Grotious ; for he ſuppoſes that Caeſar was an Uſurper; and 
that oux Saviour reprehended the Phariſees for not ſubmit- 


ting to him, tho' he was ſo, and no better: But of thoſe, 
I have now recited, two of them have no Re- 


lation to the Title of the Fomav Emperor; and p. 253. 


the laſt plainly aſſerts it to be good and un- 


queſtionable. Now, if theſe Opinions are really abſurd, 
and untenable, and by no means fit to be countenanced, in 
Compariſon with that of Grotius; let them fare as they 


deſerve; but ſurely we owe them that Juſtice not to con- 


demn them before Examination. On the other hand, it 


is moſt certain, that Grotius's Opinion is liable to great 


Object ions, 
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Objetions, which I ſhall now propoſe to the Doctor's 
Confideration. 1. It is plain from our Saviour: Anſwer, 
that he did not defire, the Fews ſhould do more for Ceſar, 
than was conſiſtent with the common Principles of Right 
and Juftice; He bids them give unto Ceſar tbe Tags x 
be Cæſar's; that is, give him what is his Due, what he 
may lawfully Claim, and what you your felves muſt allow 


to belong to him, by your own avow'd Maxims and Rules 


of Equity. He did not pretend to give them any new 
Laws, by which they ſhould judge of the Titles of Princes ; 
but plainly refers them to thoſe already in Being for their 
Direction; and conſequently, it is not poſſible to explain 
our Saviour's Meaning according to Grotius's Imagination. 
For where ſhall we find in the old Teftament the leaft In- 
ſtance of GOD's obliging People to be ſubject to Uſur · 


pers? Or how can it be proved, that the Laus of Nature 


have made it their _ It is true, great Endeayours 
| have been uſed to paſs this Deceit upon the World; and 
Dr. #igden bas thought it worth his while, to tranſcribe 
* ſome of the common Arguments urged for that Purpoſe ; 
dut the Fallacy is eaſily detected, and has been ſufficiently 

made to appear, to the ſatisfaction of reaſonable Men. 
Had our Bleſſed Saviour eſtabliſhed the Rights of Princes 
on any different Foundation, than what they ftood upon 
before; his Will, ia a Matter of ſo great Conſequence, 
would. have been clearly reveal'd, and the Evangelical 
Writings would have borne Witneſs to this Truth, in 


| Terms that could not be controverted : But that Confidence 


has hicherto proved vain, which has pretended to 

p. 254. any ſuch Diſcoveries; and indeed, had the Goſpel 
introduced any ſuch Innovation as this, the Na- 

tute of Civil Rights muſt conſequently have been changed; 
and it would not have been true, which the Dottor himſelf 
confeſſes, that our Bleſſed LORD made no Alteration in Mat- 
ters of Government; but left the Governments of tbe World as 


he found them, (View p. 88.) 2. The Fatt upon which 


Grotius founds his Argument, ſeems plainly to be miſtaken 
by him. He would perſuade us, that Tribute was due to 
Cejar, becauſe he was in Poſſeſſion of Fudez and to prove 
his Poſſeſſion, he alledges his Coining of Money (es as 
an indiſputable Mark and Token of it ; But he ſhould have 


conſider'd, that amidft theſe great Changes, which hefell 
the Fewiſb Government, they ſtill retain'd the Power of 
Coining their own Money; and never loft it till the final 
Deſttuction of their City under Vejpeſian. Neither was 
this a Favour allowed only to the en:; for there was m_ 
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ly a City of Note, in the Eaſtern Part of the Empire, 
which did not enjoy the ſame Privilege; as thoſe who are 
but moderately skilled in this kind of Learning, are able to 
dear me Witneſs. A little Inſight inte the Cabinets of the 
Medalifts will ſhew, that the Roman Emperors were well 
enough contented, their conquer'd Subjects ſhould coin 


their own Money at their Plealure; eſpecially if they took 


Care to adorn it with their Images, and did not forget to 


compliment them, upon extraordinary Occaſions, with - 


ſcriptions to their Honour: So that if the Extent of the 
Roman Power and Dominion were to be inferred only from 
the; Number of Mints, which were managed by their own 
proper Officers; we ſhould ſoon reduce it into a very nar- 
row Compaſs: And our Saviour s Anſwer, inſtead of 
proving that 7ribute was due to Ceſar, would ſerve to a 
quite contrary Purpoſe ; that is, ic would plainly ſhew, 


the Fews were a Free People, under no Qbliga- 


tions of Obedience to any foreign Potentate. If p. 255. 
it ſhould be ſaid, that the Tribute · Money having 

Caſar's Image upon it, could not be ftruck by the Fus, 
their Law abſolutely forbidding them to employ themſelves 


in any Works of that Nature: (J. Seld. de Jur. Nat. juxta 


Hebræos) I anſwer; it will not from thence follow, that 
the Romans did actually coin that Money in Fudæa, with 
which their Tribute was paid; for the Fews might furniſh 
themſelves with a ſufficient Quantity ot Money for that 


diſperſed throughout all Parts of the Romax Empire) be- 
ing obliged by their Law to pay yearly to the Temple a 
Piece of Money; the greateſt Part of this Sum was un- 
doubtedly returned in Roman Money, which would ſufh- 
ciently enable them to pay their Civil Tribute; and per- 
haps this was a great Part of the Employment of the 
Money- Changers, which our Saviour drove out of the Tem- 


ple, Matith. xXi. 12. 3. Grotius was not always of this 


Opinion. In his Annotations, indeed, upon the Goſpels, 


he ſeems extremely fond of it; but in his famous Book de 


Fure Belli C Pais (Lib. 2. c. 16, Sect. 17.) in that very 
Paſſage cited by the Doctor, he pretends only, that Poe 
ſeſſion conferrs 4 Title in comroverted and doubtful Caſes z and 
urges this Anſwer of our Bleſſed Saviour to prove it; a 
Matter, which no reaſonable Man will ever conteſt; that 
Maxim in Law being univerſally received, that in rebus du- 


biis melior eſt conditio poſſidewris. But in his Notes on the 


Old 


- 


Occaſion, by Exchange and Commerce, as well as if a Mine 
| had been ſet up on purpoſe in Feruſalem, for the Coinage of 
 KomanuMoney, Beſides, every one of the Fews (who were 


_ 


4 
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Old Teſtament (which may juſtly de look'd upom as the final 
Reſolution of that ge May in ſeveral Inſtances) he clearly 
diſapproves of that Opinion, which affirms Riębs to be the 


- inſeperable Attendant on Peſſeſſon; and aflerts the contra- 


ry. Thus, upon theſe Words of the Prophet 
p. 256, | Feremy [ Jerem. xlix. 1.] Concerning the Ammo- 
4 nites, thus ſairb the LORD, hath Iſrael no Sons? 


Hatb be no Heirs ? Why then doth their King inberit Gad, 


and bis People dwell in bis Cities? Grotius remarks, that they 
were a clear Determination for Hereditary Right apainft 
Poſſeſſion. From bence (ſays he) we learn, that alibi it is 
ſaid, that whoever makes bimſelf Maſter of any Country by 
Force of Arms, is by the Law of Nations the true Lord and 
Proprietor of it; yer if the War be unjuſt, neither ibe Con- 
queror, nor tboſe that ati under bim, are acquitted before GOD. 
What cau the Doctor's Adverſarics deſire more, than this 


| Conceſſion of Grotius? Is it not from hence plain, that 


Poſſeſſion againſt an Antecedent Title will not create a 
Right, which is all they contend for ? 4. This Opinion, 
that wherever any Perſon bas Power enough to coin Money, 
be is a Lawful Poſſeſſor; muſt needs have proved ſo fatal to 
the Roman Empire, that had it been the Chriſtian Doctrine, 
for that Reaſon alone, the Profe ſſors of it would have been 
treated with the utmoſt Rigour and Severity, as Enemies 
to Ceſar, and the moſt dangerous Promoters of Sedirion 
and Rebellion; for conſidering the Multitude of Coining 
Offices throughout the Imperial Dominions, it was hardly 
poſſible for any Rebel to be ſo unfortunate, as not to be 
Maſter of a City, which had a Mint; and then he had no- 
thing elſe to do, but to ftamp his Image on his Money, in 


order to become a Lawful Proprietor. But among the 


great Number of Crimes charged upon the Chriſtians, 


which are carefully recorded by the Primitive Apologiſts, 


we no where find, that they were accuſed upon this Arti- 
cle: On the contrary, to the no little Confuſion of thoſe, . 
who advance this Notion, Tertulian has expreſly aſſured 
us that they abhorred this Doctrine; for in his Remon- 
france to Scapula the Raman Governor, he alledges it as an 
Inftance of the Chriſtian Loyalty, that no Man could ac- 
cuſe his Brethren of being Albiniani, Nipriani, or Cuſſiani; 
that is, that they had been Adherents to Clodius Albinus, 
Peſtcenuius Niger, or Avidius Caſſius; the two firſt 
p. 257. of theſe were Governors of great Previnces, bad 
numerous Armies at their Command, and were e- 
lected Emperors by them; and all of them coined Money with 
their Images upon them, and the Inſcription of a 
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and Aaguſti, as is well known to thoſe, who are any thing 
curious in theſe Studies, and may be (een in Mediobtrbus, 


Is it not then evident, that the Chriſtians of thoſe Times 
had not learnt this Doctrine of Paying Allegiance to thoſe, 
who were in Poſſe hon, and could ſhew their Images on their 
Money? Had they underftood this to have been the Will and 
Command of our Saviour, they could not have been fo ſtupid, 
as to boaſt of their Diſowning the Authority of Peſcennius 
and Albinus, who weteas much in Poſſeſſion of two 

Parts of the Empire, a Septimius Severus was of a third; 


bat the Senate having declared for Severus, and required 
them to obey him only as their Emperor, they could not be 


look'd upon after, that, by the Conflirutions of the Empire, 
das any other than Uſurpers and Rebels. (H. Grotius de ure 


Belli et Pacis. I. 2. c. g. Sect. xi.) This was likewiſe the | 


Caſe of ſeveral other Generals, and Governors of Pr 
vinces, who revolted from their Obedience. Caranſius 
Alkfas were ſucceſſively Mafters of our Iſland, were pro- 
claimed Emperors by their Armies, and aſſumed the Title 
of Auguſti in their Coins, which are frequently dug up in 
this Kingdom; but by the Roman Laws they were Trai- 


tors; and as ſuch were condemned by all honeſt Subjects. 


Now the Queſtion is, how the Chriſtians, who lived under 


_ theſe pretended Emperors, ſhould behave themſelves. By 


and other Authors, who treat upon the Subject of Medals. 


our Saviours Law, ſays the Doctor, they owed Obedience 


to Caraufius and Allectus, for they were in Poſſeſſon of Bri- 


rain, and could have ſhewed Money with their Image and 
Superſoription upon it, which ſufficiently demonſtrated their 
Right; but by the eſtabliſhed Conſtimrion of the Roman 


Government, they were no better than Rebels; and who- 


ever aſſiſted them, were guilty of the ſame _.. 
Crime. Thus, as the Doctor has contrived it, p. 258. 
the Chriſtians of thoſe Ages muſt have been of al | 


Saviour obliged them to one Thing, and thoſe of the En- 


pPire to another. By what Expedient will the Doctor now 


telieve us under theſe Difficulties? Either we mutt be go- 


vern'd abſolutely by the Laws of CHRIST; or we are 


bound to obey the Civil Conſtitutions of the Country where 
we live: If the firſt is true, then it ſeems we are to hz 
ſubje&, and ſwear Aegi ane to any one, who can ſhew his 
Image on his Coin; but then it will follow, that there never 
was an Uſurper in all the Time of the Roman Empire: Then 


it will be falle, that our Blefſed Lord intended to make vo 


Change in the Government of 4he- Nord, which the Doctor 
thinks an important Truth; (See the Preface 1g bis Detence. 
5 | 2 Au 


Men the moſt miſerable in this World; the Laws of their | 
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And then laſtly, to the eternal Reproach of thoſe, who 
dave embraced his Goſpel, we have found an Inſtance of 
a Chriſtian Law, which never had any Authority in a Cbri- 
ftian Nation. But if we are to be govern'd by the Civil 
Conſtitutions of our Country; and it was never our Savi- 
aur s Deſign to deftroy their Obligation; to what Purpoſe 
then did he give his Diſciples a Law, which he knew could 
never be obſerved? And to what End has the Dottor ur- 
ged it, againſt the known Practice of this Kingdom, as 
well as that of the Romany Empire? For the Proceedings 
againſt the Regicides, and thoſe who had adhered to Crom · 
wel, are good Evidences, that our Saviow's Doctrine was 
never thought to be in Force here; and the Reaſons I have 
mention'd, may be ſuſhcient to prove, it had as little Au- 
thority elſewhere. But to put this Matter out of Diſpute, 
in Relation to the Roman Empire, I ſhall beg Leave to put 
the Doctor in Mind of the Story of the Tyrant Maximus, 
and that in the Words cf a very learned and judicious 
Writer. (Ibe Author of The Title of a thorow Settlement 
examined, in Anſwer to Dr. Sberlock's Caſe of Allegiance, 
þ- 77, Oc.) © Maximus, after the Murder of Gratian, was 
© jn full Poſſeſſion of the Weſtern Empire; for Valentinian 
© left Maly, and fled to Theſſalonice, with his Mother, and 
© Probus, the Præfeſtus Pratorii; ſo that Maximus had the 
Government of all the Weſt in his Power. St. 
p. 259. © Ambroſe was at that Time perſecuted by the 
© Empreſs Fuſtina, ſhe being an Arian; and Max- 
© imus pretended to make War upon her Son Valentinian 
jn his Behalf; yet no Man was more againſt the Procee- 
© dings of Maximus, than St. Ambroſe: and in the Nego- 
© tiations he twice had with him, he maintain'd Valentini- 
4's Cauſe with all the Freedom and Courage that be- 
© came a Chriftian Biſhop. I know we have been told, that 
* alltbe Biſbops of the Weſt, not excepting the great St. Mar- 
© tin, who was called the Apoſtle of France, made their Ap- 
© rlications to Maximus, and followed bis Court, 4s much, i 
not more, than they did any Prince's of that Age. But it 
is worth taking Notice of, that theſe Biſhops are much 
© blamed for it by Sulpicius Severus; he ſays, they were no- 
© torious for their bale and ſervile Flattery ; and he gives 
© ſuch a Character of 1tbacius, one of the chief of them, as 
© I wiſh no other Biſhop may ever deſerve. But St. Martin 
© was of another Temper; he frequently refuſed to accept 
© of his Invitations to his Table; — be bad deprived one 
© Emperor of his Life, and another of bis Kingdom; till at laft, 
* when Maximus had mace the beſt Excule he * 
| | 2” 
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©fting all the Blame upon the Soldiers, who had forced 
© him to take upon him the Empire; and pretending, there 


© was ſomething more than humane in it; St. Martin did 


* condeſcend to fit at the Table wich him ; and he atall 


Times hinder'd him, as much as he could, from doing 


© Miſchief, and from breaking in upon the Privileges of the 
Church; which was not owning his Authority: For as 
© Sulpicius Severus informs us, he rather demanded, than 


© petition'd for what he asked of him. But as the ſame Au- | 


© thor repreſents him, Maximus wanted nothing but a good 
© Title, to make him an excellent Emperor; and St. Mar- 


© rin was willing to make the beſt Uſe of him he could, 


© for the Benefit of the Church. After the Deaths of Ma- 
* ximus and  Eugenius, St. Ambroſe (ays of them, that they 
© were both in Hell, reaching, by their miſerable — 
© Examples, bow ſad 4 thing it is for Subje#s to p. 260. 
© taks wp Arms againſt their Prince; of wbom it : 
© is fitly' ſaid, I bave ſeen the Wicked exalted, and lifted up 
© above the C:ders of Libanus; and I paſſed by, and behold te 
* was not; for the Righteous Man (meaning Theodofius and 
* Gratian, whom he juft before mention'd). paſſed from ibe 
* Darkneſs of this World into Light Eternal; and the-Wicked 


| © was not, who bath ceaſed to be unjuſt, Which muſt neceſ- 
© farily ſuppoſe, that Maximus and Eugenius were as guilty 


© in retaining, as in acquiring their unjuſt Poſſeſſions; and 
* that they ceaſed not to be unjuſt, till they died, and were 


no more in this World. It had been ſtrangely uncharitable 


© to have ſaid, that they were both certainly damned, becauſe 
© they had rebelled ſome Years before their Deaths ; if 
* afterwards they became Lawful Emperors, and had ſo 
long Space for Repentance : But he ſuppoſed them to 


© live and die in continual Uſurpation, and therefore to be 


* tormented in Hell after Death, as Uſurpers and Rebels. 


Our Countryman Gildas too (Deexcidio Britanniæ) gives 


© ſuch a Deſcription of Maximus, as makes him no better, 
than an Vſurper, from the Beginning to the End of his Go- 
* yernment z he ſays, he was. advanced againſt Law; without 
* @ny Til, or in 4 Tyrannical Manner; that be ſtrengtben d 
© bimſelf Ly Lies and Perjury; and continued bis Uſurpation by 
* the Murder of Gratian, and the Baniſhment of Valentinian, 


and wat the ſame unjuſt Uſurper to bis Death. Zozgimus indeed 


©. ſays, (l. 4) that Theodoſius had conſented, that Maximus 


mould be acknowledged Emperor z and commanded his 


© Statues to be ſet up, that he might, undef a Shew of 


* Kindneſs and Friendſhip, have the better Opportunity 


to ruin bim; but this is againſt the Authority of an- 
4; 1 = other 
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other Hiſtorians; and Zoſimas never omits any Occaſion 
© to defame the Chriſtian Emperory, and particularly The- 
© odofius : And befides his Hatred to Chriſtianity, which 
ne exactly copied from Eunapius, whoſe Hiftory he is ſaj 


to bridge; he is ſiogular in other Circumſtances, rela- 


© Byt it is more material to obſerve, that 
p-. 261. Theadafius declared all the Laws and Edicts of 
Maximus to be of no Force or Authority; and 


ting to this very Story. 


© that this was no more, than the Chriftian Emperors uſed 


© to do in ſuch Caſes. Which implies, that the Chriſtians 
did not think, Tyrants and. Uſurpers received any Aus 
. thority from GOD; for if they had, all their Acts, which 
dad been according to Natural Right and Juſtice, muſt 


* have been valid, as being made by ſuch as had GOD's 


© .Autbority to enact Laws, and decree Juſtice 3 and it 
* would have been finful to declare them void 46 initio, and 
© of no Effect. For if GOD had empower'd them to act as 
©. Emperors againft the ſtanding Laws and.Confiitutions of 
© the Empire, he had authorized them to give out Edicts 
and Decrees, which muſt have been as obligatory in Con- 
4 ſcience, as thoſe of the lawful Emperors themſelves; and 

* whatever they wanted of the Formality of Law, ought 
* ta have been ſupplicd by the lawful Emperors ; and noc 
© alltheir Acts to have been declared invalid, and never to 
© have been of any Authority or Obligation, St. Ambroſe 
* was not the Biſhop, who would tamely have ſeen GODN's 


* Authority in his Vicegerents thus diſpiſed; but-Theodoſius 


© would have found him the ſame Man, that he did upon 
© ſome other Occaſions, if this had been the Doctrine of the 
Church.“ Thus that worthy, Author has very accurately 
ſhewn, that the Chriftians did not look upon Maximus, as 
any ather than an Uſurper, natwithſtanding the Extent of 
his Dominions, and the Greatneſs of his Power: And he 
proceeds to prove, they had no better Opinion of Eugenius; 
though he was much ſuperior to Theodofius in Strength. 1 
would bumbly offer it to be conſidered, whether our Savi- 
our's Anſwer to the Phariſees would not be more intelligi- 
dle, and the Force of his Argument better under ſtood, if 
we ſhould ſay, the Money he demanded a Sight of, was 


coined by the ems themſelves ?, For then we may conceive, | 


he realon'd with them after this Manner: Do 


p. 262. * you pretend to queſtion the Lawfulneſs of Pay- 


ing Tribute to Caſar, who have ſtamped his 


Image upon your Coins for that Purpoſe, after the Cuſtom 


of Cauquer'd Countries ? You, who haye been ſcrupu- 


* Jous 
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lou in paying this Complimunt to the beſt of yours Princes, 
and ye are now guilty of a. viler Submiſſion, than an 


Dothers of the Komate dubjettg. Beholdꝭ here your own Ad 


* anti Deed, mur on Money witneſſes againſt yau, and de- 
termim the Controverſy: For how came Caſa- s Image ups 
= on your Coin, if you haue not acknowledged him for vous 


Sovereign? And if he +” wa Sovereign, why ſhould you 


© (couple to pay him Tribute? Render therefore to Czlar 


© the Things thzz be Cæſat n ©.” In Favour of this Conje- 


Aure 1 have already cited the Opiniom of very learned 
Men, wha have been willing to own, that the Fews were 
allowed the Liberty of coining; their own Money by the As 
mus; but it muſt be confelled, they are much ofa Mind, 


8 that it was not conſiſtent with their Laws to ſtampany Hu- 
mane Effigies upon it; and oonſequently they think it neceſ 


ſary to affirm, tat the Fribute - Money was ftruck by the R- 


mat themſelves. Now, with all due Submiſſion to better 


Judgments, 1 ſee no ſufficient. Evidence for this ſſertion: 


For, Fit, If their Law which forbids the Making of any 
. on an 1 of auy Ibing ibat is in Heaven 
4 | 


Graven. ] 

above, or that is in the Earth beneath, orqbat is in the Water 
under rhe Earth; (Exod. xx. 4.) if this Law, I ſay, muſt be 
under ſtood abſolutely, without any Limitation; then Aaron's 
Rod, and the Pot of Mamma, or Incenſe, which are found 
upon the Fewiſh Sicles, were illegal Images, and then, if 


they could diſpenſe with themſelves in this Point, why might 


they not as well allow themſelves the Liberty of Stam- 
ping Czſar*s Image on their Coin? 24dly, If we conſider the 
End, for which the Fews were forbid by their Laws ta 
make any Graves Images, it will follow, that it was equally 
unlawful. for them to purchaſe or poſſes any Images alrea- 
dy made by others; for why were they prohibited to make 
any Graven Images, but only left they ſhould worſhip them as 
the Heathen did? And can it then be denied, but 

the. fame ill Conſequence might follow, if they p. 263. 
wete allowed to admit and retain in their Houſes 

ſuch- only, as were the Workmanſhip of foreign Artiſts ? 


| Beſides, GOD had as ſtrictiy forbidden the Poſſeſſion of Ima- 


ges, as he had the Making of them; for his Commands are. 
peremprory, that in all their Conqueſts over the Heathens, 
they ſhould be ſure to burn their Pictures, and.deftroy their 
grauen Images. (Exod. xxxiv, 13. Numb. xxxiii. 52. Deut. 
Vii. 5.) What ſhall we ſay then to this Caſe of the 
Tribute-Meney, which had Cafar's Image upon it, and yet 
was as much bandled and uſed by the Fews, as any of theic 


_ own: Sides ? Is it not then plain, they had no Scruple in 


carrying about with them their Emperor's Images on their 
| O 2 Coins? 
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Coin ? And why then ſhould it he held unlawful for the like 


Money to come out of their on Mint? We are farther 


encouraged in this Opinion by the Teſtimony of the Fewifh 
Doctors, who agree, that even Statues themſelves (which 
certainly are more liable to Objection, than bare Heads 
upon Medals, and thoſe only in Profile) were allowable in 
the Houſes of the Fews, provided they were kept only for 


Ornament ſake, as Pieces of Houſhold-Stuff, and not upon 


2 Religious Account, And therefore W. Schikard: (an Au- 
| thor well eſteem'd of for his Knowlege in the Fewiſh Cu- 

ſtoms) has for this very Reaſon defended the Lawfulneſs 
of their ſtamping an Image upon their Coins; and he 


informs us, that thoſe very. Rabbins, who would not 4 
uch 


mit the Poſſeſſion of entire Statues, would yet allow of 

Sculptures, as had only a Head or Face upon them. ' Foſe- 
bas indeed ſeems to be of a contrary Opinion, as if all 
manner of Images were utterly prohibited by the Divine 


Law, and it were unlawful for a Few to be fo much as the 


Owner and Poſſeſſor of them. But Mr. .Seldon (de Jur. Nat. 
& Gent. I. 2. c. 8.) has obſerved, _ — —— herein, as he 
does upon many other Occahons, differs from the Talmudi- 
cal Doctors, and therefore his Authority is not great a- 
mong the Fews : Belides, when all the Paſſages which are 

urged from his Hiſtory, upon this Controverſy, 


p. 264. are duly conſider'd, they will be found only to 


| prove, that ſuch Images were never to be endu- 

red within the Fewiſh Government, which were originally 
intended for Idolatrous Ufes ; or were purpoſely form'd and 
erected to do Diſkonour to the GOD of Iſrael. Thus ter 


inſtance, Foſephus tells us, (Archæol. I. 18. c. 4.) that when 


Pilate cauſed ſome Roman Soldiers to march into Feruſalem 
with the Buſts of Ceſar wrought upon their Enſigus, the 
Fews tumultuouſly exclaim'd againft ir, as an open Subver- 
ſion of their 'Laws, and would not be pacified, till he bad 
removed thoſe Occaſions of Offence out of their. Sight. 
Now the Reaſon of this was plain; tne Romans paid 2 
Religious Worſhip to their Enſigns; the chief Standard 
of their Legions bore an Eagle at the Top of it, in a lit- 
tile Shrine; and certainly was accounted more Sacred by 
_ thoſe Idolaters, when the Pourtraitures of their Emperors 
were the more conſpicuous Ornaments of it. So that if 
we ſhall ſtill affirm, that the bare Heads of their Emperors 


(without any Regard to the Divine Honours paid to them) 
created that Abhorrence in the Fews ; we ſhall find it im- 


poſhble to give a Reaſon, why thoſe which were upon 
the Roman Coins, ſhould give them no manner of Diftur- 
N . 1 | bance. 
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bance, Again, the ſame Hiftorian relates, (ibid. I. 15. c. 8.) 


that Hero having erected a golden Eagle over te, great 


Gate of the Temple, 'the'Fews Jook'd upon this 28 an Af. 
front to their Law, and would not be at reſt till they had 
pull'd it down; but this likewiſe can only ſer ve to ſhew, 
that they thought their Temple profaned by ſuck an 
Image; and does not prove the Unlawfulnels of — 

as Fur- 
nifure for private Houſes. ' I ſbaſl only now add, chat had 
it been reputed ſo high 2 Crime in a' Fetv, to ſtamp an 
Image upon his Coin; either Agrippa the Great (who is 
repreſented to us by Philo and To 

0 


phus as a zealous Ob- 
ſerver of the Laws of his Relſgion) would not have been 
bg 5 dor Ward enoufh p. 263 
| | any Slips 0 this Nature in the * 9 F 
Fewiſh Princes) would not have'fail'd to cenfure'him for 
it. And now from theſe Obſervations I am willing to 
conclude, that the Conjetturè I have propoſed, has ſome 
Shew of Probability on its ſide; but nothing will gire it 
a becter Countenance, than a Compariſon with tbat, which 
aſſerts the Romans themfelves to have been Corners of the 
Tribute Money, whereof we are now ſpeaking. _ 


Juda, | therefore be i jm Poſſeſſion of that Country, and conſe-- 
quently is the lawful Governor of it. Here we have the ſe- 
vera] Propoſitions in their natural Order, aud the. gh 


The common Expoſition is this; Cæſar coins Money now in 


Courſe of our Saviou's Argument. But if, this is a righe 


State of the Matter, it will follow, that our Sxviony us d a 


great deal of Art and Contriyance to prove that, which 
was not in the Queſtion ;' for he _calls for a Sight of the 
Tribure- Money, and demands what was the Image and Super- 

ſcrprion, for no other End and Purpoſe, but only to prove, 
that Cæſar was in Poſſeſſion" of u Vf of which no Man then 
living in that Country could poffibly doubt. But, Secondly; 
it is confeſſed, the Queſtion put by the Phariſees was con- 
cerning the Title of theſe Governors; whether they had 
ſufficient — 4 to challenge Subjection, and might be 
obeyed as Lawful Sovereigns: But to this it cannot be ſaid 
(according to Grotius and his Followers) that our Saviour 
gave any ſatisfactory Arſwer ;, for'to affirm that he inferr's 
Ceſar*s Right from his Poſſeſſion, is to tell the World, that 
he maintain'd Conſequences which did not follow from thei 

Premiſes, and introduced a new Logick as well as Law. 


| Another Conjecture, much faroured by very eminent Au- 


thors, is this; That the Inſcription! npon the Tribute - Money 
was very probably Fudea Capri 3 and therefore the Few: 
| 88 O 3 | ay 


214 | Tax as0 vw, n p, Gr. 


ing t Taxes ia fo in, did in Effect acknow- 
— ek — a Come Gov » A fa rend 


bound to eek with ſuch Demands of che Fidors, as neceſ - 
E 


lat far r the reation of their Lives, and remaini 2 
1 2 3 for ſuppoſing the Joman Conqu 

p- . ver ſo unjuft, it might be lau ful however 90 fa 
them Tribute; which was the Point che * 


701555 ortune to want a Foundation to ſuppart it; 
Confeſhon of all Learne 4 Men, no ſuch Coin, with Judas 


Cats, has bitherto been met wich, before Veſpaſian's — 
14s 


cen, ar p. $24) it is true, mentions one of Aug 
with chat Inſc ript ion upon it, ay he believes was coined 
upon the taking of Je Sofizs ; But it is obſerva- 
ble, heneyer ſaw it; for 
tal was; Mach be never Ras to do, when he gives an Ac · 
count of ſeep, or was well inform d about 


them. Mr. Selen con elles, he could never hear; of any 


ſuch Coin; and none of the Antiquaries fincę his Time 


have been able to diſcover ſuch a Curioſity. es, it is 
not tg be imagin'd, that any ſuch Coin ang truck by 
25 bay or 3 to him; for Feruſalen was ne- 
ver. taken hy him, or any; of his Generals, ; During the 
Jriumvirate indeed, the aſtern Part of the Roman omi. 
nipas being, allotted to A. Anghony, he ordered Sgfus, one 
of his Lieutenants, to lay Siege to Feruſalem ; who ſoon 
made himſelf Maſter af it, and race Herad in the 
Throne; but the Honqur gf / chat Afton belopged entirely 
to M. 3 . and Saſius, ng x gal leaft to Auguſta; Who 
therefotę cannot be ſyppaſec eee arrogating to him · 
85 the Blß of a Va 

ono! = 
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ute. fre thing aſſerce 


| or, who being reſolved to dit 


on ity of tae Celan, particularly of Tiber ius; 
and will not allow bim a Rigbt "to: govern, pither the A0 
mant, or Fews. we grant the Lex Regia 30. be genuine, 
ſays our Author (Wiew, p. 29.) (which hath been denied in 4 
48 de Ficlione Legis Regia) et mbat is rbis $0 Tiberius 
Title ; The Lex Regia 74 ad bg Empires an . $ 
| Poſteriiy; and i Tiberius as ene of ibem. 
p- 267. Here we ſee thi Doctor doubts of, the Credit 

of the Lex Regia, 1 1s 0 potiv that Tiberius could 
deri ve no Benefit from i. does he ſuſpeſt the Lex 
Kegia to be a Forge i=! — this admitahle Reaſon, 
becapſe a certain D War e Schoakias). * beet 


to be ſcrupulous in. But this Op Opin, 8 has. £50 
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of this Opinion, in a Treatiſe upon that Suhject. Tle 
Doctor ſhould not, methinks, have forgot Bucbanan upon 
this Occaſion, who, in his Book de Fure &gni apud Scotos, 
firſt made Objettions againſt the Validity of this Law ; but 
I muſt beg leave to tall him, that Archbiſhop Uber, Mr. 
Selien, and Mr. Thorndike (whoſe Judgment will alway 
deſerve as much Regard, as the Perfun's he referrs 0) 
were of another Perſuaſion. The Account they give of 
this Matter, is this; That in the Beginning of tbe Roman 
Empire the Lex Regia was made, by which the People conferred - 
upon the Prince all manner of Power and Authority ;, and this 
they aſſure us, it atteſted by UIpian, and ꝓuſt inian, ia his In- 
ftinctes. Beſides, there is this Day extant in the Capitol, a 
Fragment of that Law, in which the Powers heſtowed upon 
Vejpaſian by the Senate, are recited ; and they are there ſaid 
to be ſuch, as his Predeceſſors had enjoyed. Which now 
of theſe Two Laws will the Doctor, or his Author, have to 
be a Fiftion * Is it that mention'd by Ulpian ? Surely that 
is impoſſible z it is not to be imagined, that ſo eminent a 
Man would endeavour to impoſe upon the Fomans in a Mat- 
ter they could as eaſtly know as himſelf. Muſt we ſay then, 
that the Fragment relating to Veſpaſan is a Cheat? But thi 
would not be for the Doctor's Purpoſe, were it true; an 


deſides, we are well informed of the contrary; for Monſeig- 


vor Bianebini (a Perſon of no mean Figure in the Common- 
wealth of Learning) has given it under his Hand, | 

that after an accurate Examination of that Mo- p. 268. 
nument, he found all the genuine Marks and : 
Signs of Antiquity upon it; and wonder'd, that any ſhou'd 
ſuſpett it to be a Counterfeit. However, the Doctor asks, 
What is vbis to Tiberius's Tide ? Now this Que ſtion is an- 
ſwer'd by this Fragment of Veſpaſan's Lex Regia; for in it, we 


find (de ſides the Power of entring into what Leagues and Trea- 


ties be pleaſed, and many other Privileges) the high Prero- 
gative confirmed to him, that to what Laws ſoever, either 
of the Senate or People, it was ordained, that the E. 
© perors Auguſtus, Tiberius, and Claudius were not tied, from 
© thoſe he ſhould be looſe alſo; which, according to the 
* Mind of the Civilians, is expreſſed thus; They are locfed 


from the Laws (as 1he Letter of their own Language ſpeals) 


that is, they are free from all coactive Obedience io them, and are 


beld by none of the written Ordinances, From whence it is 


evident, that Veſpeſian was to enjoy the (ame Privileges and 
Prerogatives, that Auguſtus and Tiberius did; but they had 
no Prerogatives, but what were given them by the Senate 


and People; and becauſe all the ſeyeral Branches of the 


O 4 Imperial 


4 
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Imperial Authority were ſpecified in the Grant, the ancient 
Lawyers gave it the Name of Lex Regia. But I (hall not con · 
tend with the Doctor about this Nicety; for I do not con- 
ceive itto be at all material, by what Appellation the Law 
was diſtinguiſhed, which conferred the Sovereign Authori - 
ty upon Tiberius, provided the Fact can be proved, that by 
me ſuch public Inſtrument they did really part with their 
iberties, and devolve all their Power upon that Emperor. 
Now I think this may be demonſtrated beyond all Contra · 
diction, not only from this Inſcription, but alſo from the 
Reman Hiſtorians, who abundantly ſupply us witch Evidence 

for this Purpoſe, e. | 

: U pon the Death of Auguft us, nothing was ever 


| p. 265. more remarkable, than the Contention between | 


the People of Rome and Tiberius; the firft in their 
Endeavours to impoſe, the latter to decline the Empire. 
The Senate fell upon their Knees to him upon that Account; 
and the ableſt of their Orators ſolicited him in the moſt 
important manner, to take the Government upon him; ſo 
that at length he was rather ſubdued, than perſuaded ; 
and it ſeem'd evident, that he accepted of the Imperial 

Dignity more to gratify others, than to pleaſe himſelf. 
(Tacit Annal. lib. 1. c. 7. 11, &c.) It was wonderful to ſee, 
with what Haſte and Precipitation Perſens of the higheft 
Rank'and 2 labour'd to part with their Liberties: 
The Conſuls firſt began to take the Oath to him; ſoon after 
the Senate, the Soldiers, and the People; and all this For- 
wardneſs was ſhewn, before he would youchfafe to give 
them Hopes of being their Emperor. He was no ſooner up- 
on the Throne, but the Senate offer d him all manner of Ho. 
nours, Titles, and Powers; and in à word, no publick Ad 


was done by him, which could not ſufficiently be warranted 


and juſtified by his Tribunitian, Conſular, Proconſular, and 
Pontifical Authority, or that of ſome other Offices, with 
which he was inveſted by Decrees of the Senate. (Dion 


Caſſius, lib. 53. 57. & 58.) So that the Doctor will be hard 


put fo it to prove, that Auguſius had more Authority conferred 
upon him by the Senate, than they gave to Tiberius; Indeed 
we may venture to ſay it, that the Senate was never more 
profuſe in their Oblations to any Emperor, than they were 
to Tiberius; and therefore if their Conſent and Approba- 
tion was ſufficient to make him a Rightful Governor, he 
certainly had it in as great a Degree, as his Predeceſſor 
could pretend to. Ts it not then ſurprizing, what the Do- 
ctor teſls us, (View, p. 90.) that Tiberius wound bimſelf into 
tbe Government, and tbe Submiſſion of thc Romans (ſuch as it 
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was) 


was) was bis only Title ? As if the Romays had ever made 
an humbler Submiſſion to any of their Emperors ; 


and the Submiſſiow of a People that had their Li- p. 270. 


berties entirely, at their own Diſpoſal, were not 


ſufficient to create a good Title. His next Queſtion is, (View 


p- 90.) Whether the Romans themſelves were Rigbiful Go- 
vernors of Judza ? And the Reaſon of his Doubt is, becauſe 
tbere appears na expreſs Ad of the Reſignation of the Sovereign 
Power to the Romans, like bat of tbe Lex Regia 20 Auguſtus, 
f nothing leſs than the very Inſtrument of Reſignation 


will ſatisfſy che Doctor, we cannot help it; but there are 


many other Learned and Judicious Men in the World, who 
will be contented with Foſepbus's Authority in this Matter. 
I need not trouble the Reader with all the Particulars. of 
this Piece of Hiſtory ; far what Reaſons Pompey laid Siege 


to Feruſalem and took it; and how the Fews came firſt un 
der Subjection to the Romans: It is certain, that Hircanus, 


their Lawful King, was the great Inſtrument of bringing 
them under this Yoke; for it was his Party, that ſurten- 
der'd Feruſalem to Pompey; and by his Conſent the Romans 
were firſt admitted into a Share of the Government of that 
Country; and he contented himſelf with the Title of King, 


under the Roman Protection: Upon this Account learned 
Men have athrm'd, that the Fews made a Dedition of them- 


ſelves at that Time, and were ever after bound, by their 
own voluntary Att, to pay Obedience to the Romans, as 
their lawful Maſters and Governors. By Virtue of this Po- 
wer and Authority, Auguſtus, conſtituted Herod King of 


Fudæa, and afterwards his Son Arcbelaus; but not long af- 


ter Archelaus being deprived of his Kingdom, and ſent into 
Baniſhment, Fudes was then firſt reduced into the Form of a 
Roman Province by Auguſtus; and the Government of it 
committed to a Procurator under the Preſident of PE 
Syria. This was the State of che Fews at the Time p. 271, 
of our Saviour Death, and for ſome Years beforez _ 

and whateyer the Doctor may think ot it, there was no Cone 
ſcientious Few then in Being, but might ſafely have ſworn 
Allegiance to the. Roman Emperors. For what Prince, or Fa- 
mily would have been injured by it? Or was there any one 
living, who could pretend a better Right to the Sovereign 
Power over them? TheSons of Herod were under an abſolute 


| Dependency upon the Czſars, and therefore could not pre- 


ſume to lay any Claim to that Monarchy z and the Race of 


_ the Aſamoyei, the old Heriditary Kings of the Fews, was 


entirely extint ; The Romans therefore could not poſſihly 
be Vſurpers, when no Jnle could be ſet up againſt Em 
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and for that very Reaſon were lawful Pofſeſſors; becauſe no 
Proprietor was in Being, who conld charge them with doing 


him Injuſtice. In this Caſe, Self-Preſervetion, and the Pu- 


Bick Good (Principles to often abuſed upon other Occaſions) 


did oblige the Fews to fubmit to the Romans, and acknow- 

ledge their Authority, even though they had neyer before 
yielded themſelves up to their Government; for though, up- 
on the utter Extinction of a Royal Family, Subjects are at 
Liberty to chooſe the next Succeſſor who ſhall reign over 
them; = if any Perſon, in ſuch a Juncture, ſhallget Poſ- 
feſſhon of the vacans Throne, even by Force and Violence 3 
it is then ſo much for their Intereſt, that it becomes their 
Duty, to comply with the Neceffity of Affairs, and ſuffer 
him to be their King, whom they cannot atrempt todepoſe, 
without the apparent Ruin of their Lives and Fortunes. 
Thus the Doctor ſees, his Adverfaries ate willing to allow 


that Poſheſſion gives a Right in certam Caſes; vi. when 


the Subjects preſerve themſelves by yielding Obedience to 
the King de Fats, without violating the Rights of a Third 
| Perſon ; But this Conceſſion will do him no Good 

p. 272. in his main Queſtion, and hurts him in that which 
* concerns the Authority of the Roman Emperor, 

over the Jews; for in this latter Caſe, as I have now ftated 
it, was plainly lawful for them at leaft, to become their Sub- 
jects; and every thing rightly confider'd, their Duty too. 
It ſhould be obſerv'd, that had the Romans withdrawn their 
Legions and Protection, at Herod's Death, and abandon d 
the Fews to their own Conduct and Diſpoſal; the Sons of 
Herod would foon have torn their Country in Pieces; and 


whoever had prevail d, had ruled them with the otmoſt De- 


gree of Tyranny. On the other hand, they had long Expe- 
rience of the Humanity and Goodneſs of the Romans to 
them, by many extraordinary Decrees made in their Fa- 
vour; (Vide Decreta Romana, c. pro Fudeis, nuper a Gro- 
novioedita.) and Philo (In Legat. ad Caivm.) Fadeus has 
_ givennus a large Account of the particular Kindneſſes fhew'd 
to them by Auguſtus and Tiberius; ſo that had they been left 
to their free Choice, they could not have made a wiſer, than 
to live under the Government of thoſe Emperors. The Do- 


for indeed fancies, it will be ſome Refuge to him to ſay, 


(View p. go) that the ems were forced to this Submiſſion to 4 

uperior Power; but I have ſhewn, it was their Intereſt; and 
certainly rhat Violence is very agreeable and obliging, which 
compels Men to do Things, 1hat are bigbiy for thetr Advantage ; 
that is, as becomes Rational Creatures. Bur ſhould we allow 
it to be true, that this Submiſſion of the Fews was forced 


and 
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ond axcorted it cannot poſſibly do the Doctor any Service. 


For will he ay, that Promiſes and Qaths obtain d by Vio- 
lence, from a People that had Power to make them, are of 
no Obligation? What then will become of Leagues and 
Treaties between Princes, after a long and bloody War, 
when diſadyantageous Conditions of Peace are impoſed upon 
the unſucceſoſul Party, and they muſt either accept of them, 
or reſolve to ptoſecute the War to their evident Ruin ? 
Will the Doctor maintain, that theſe Treaties are Void and 
of no Effett, and that the Princes, who were forced to 
comply with theſe Terms, may lawfully have Recourſe to 
Arms again, whenever they ſee an Opportunity? The 
Doctor kaows, that Grotiu, and Sanderſon, and all the ableſt 
Caluiſts are of another Opinion; and he will find it dith- 
cult to anſwer their Argumeats. I ſhall only beg Leave to 
put dim in mind, upon this Occaſion, of the 
Judgment. of two great Hiſtorians, relating to p. 273. 
this Queſtion. Francis I. King of France, having 
been taken Priſoner by the Emperor Charles V. was ſume 
time after ſet at Liberty upon his Parole of Honour, by 
which he abliged himſelf to return again to the Emperor, if 


the Conditions were not perform'd, upon which he was te- 


leaſed. But Francis being once at Liberty, pretended he 
was not bound by the Promiſes he had made in Captivity, 
atheming, tbat no Mean under Ward could plight bis Faith: 


Upon which my Lord Herbert makes this Reflection: Neuer- 


abeleſs, 1 muſt not omit to ſay, ibat the Excuſe of Ecancis was 
nat generally epprov'd of, nor bis. Cartel thought juſt ; for if a 
Friſoner of War may aveid hie Promiſe, becauſe be made it un · 
der 4 Conſtraint, is would follow, that few or none would be 
talen Priſoners, but kill'd upon the Place; which would make 
whe War nat only more bloody and barbarous, hut even deſtroy 4 
principal Part of that Jus Gentium, -wbich in theſe Caſes bas 
been inviolably obſerv'd in all Times. (Life of Henry VIII. ad 
am-2320 T 3467 2 eh 0 F 
1 27 Hiſtorian is the preſent Biſhop of Salisbury. 


who tells us, (in his Hift, of the Ref. Part 1. B. 3. P 280.) 


That King Henry VIII, having revail'd wich the Convoca · 

tion to annult his Marriage with the Lady Anne of Cĩeves, 
one of the Reaſons which influenced that Aſſablywas this, 
That the King brving married ber againſt his Will, be bad no 
given a pure, in ward, and complete Conſent: And ſince a Man's 
Alt is ouly what is inward, extorted or forced Promiſes do not 
bind. Bur the Biſhop's Cenſure upon theſe Proceedings is 
remarkable. This mas (ſays his Lordſhip) the greateſt Piece 
of Compliance, that ever tbe King bad from the Clergy ; for 8 
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they all knew, there was nothing of Weight in the Præcontract; 
ſo they laid down 2 moſt pernicious Precedent for invalidating 
all Publick Treaties and Agreements: Since if one of the Parties 
being unwilling to it, ſo that bis Conſent were not inward, be 
was not bound by it; there was no Safety among Men more. For 
u Man can know, whether anotber conſems inwardly. And 
whey 4 Man does any thing with 4 great Averſion, to inferr 
from thence, tbat be does not inwardly conſent, may furniſh every 
one with an Excuſe, to break looſe from all Engagements; for be 
my pretend be did it unwillingly. Laſtly, The Doctor has 
acknowledged, that Zedekiab and the Fews ſubmĩtted to the 
i King of Babylon, and took an Oath to him, be- 
-P-294- fore GOD had commanded them to do ſo: But 
ſiurely they did not make this Submiſſion willing- 
ly; it was the Effect of Force and Violence, which they 
muſt either have complied with, or expoſed themſelves to 
utter Ruin; May we lay therefore with the Doctor, that 
their Oaths and Engagements ſignified nothing, and could 
not bind them againſt the Intereſt of their Country? But 
the Prophet (Ezek. xvii. 16, Cc.) has taught us another 
Doctrine, he tells us GOD was highly incenſed by the 
Violation of the Oath and Covenant made to the King of 
Babylon, and threatens them with the Severity of His 
Vengeance upon that Account. The Prophet's Words 
are remarkable, and therefore I ſhak{ conclude with them. 
Shall be proſper ? Shall be eſcape that doth ſuch things ? Or, 
Hall be break the Covenant and be deliver d? As I live, ſaith 
tbe LORD GOD, ſurely in the Place where tbe King dwelleth, 
that made him King, whoſe Oath be deſpiſed, and whoſe Cove- 
| nant be brake, even with bim, in tbc midſt of Babylon ſball 
be die. See inę be deſpiſed the Oath, by breaking'the Covenant 
(wben lo! be bad given His Hand) and bath done all theſe 
things, be ſballnot eſcape. LOWS We SL 


Thus far the Authors ofthe HEREDITARY 
RIGHT, &c. Who cannot charge us with having 
omitted or ſuppreſſed any material Part of the Facts, 
Poſitions, and Arguments, which we propoſe to re- 
4 and over throw in the following Obſervati - 
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FORE we enter upon a Particular 


Ml Examination of the Book, it will | 
l not be amiſs to beſtow a few ge- TN 


8 neral Obſervations on the Authors, 
| and Deſign of this. elaborate 2 
: mance, If we can rely on the Cre- 
dit of the Title Page, we muſt believe it to be 
written by a Gentleman; And indeed, the Style, 
and genteel Air that ſhines through the whole 
Piece ſhews it to be the Work of a Man of 
Parts, and Liberal Education. But then if we 
eonſider the Perſon who ſeems to father it by bis 
owning the Handing it to the Preſs, together 
with the Multitude of Quotations, that argue a' 
I deeper Knowledge in Hiſtory, the Law, and Di- 
vinity, than any Single Man can probably be 
Maſter of, We ſhall not ſcruple to believe con- 
mon Fame and private Informations, both which 
agree, that tis the Product of the Joint - Labours 
of the moſt eminent Non jurors and Jatobite Wri- 
ters, who have all contributed to the —— 
up this Mighty (and as their Party give out: 
Impregnable Fortreſs, in order to * and 
3 1 | atter 
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batter down 
Hh 
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the Preſent Settlement of theſe Na- 

That ſeveral Haud,s have furniſhed different 
Materials, will yet: appear to be ſomething more 
than a bare Conjecture, if we nicely view the 


Contexture: For tho' the Stone be well cut, 
the Wood well plained, the Ornaments well 


carv'd; yet there is a Defect in the Cement, 


which renders feveral Cracks and Crevices obvi- 
ons to the Eye: And, indeed, the whole Fa- 


brick conſiſts of ſo many Heterogeneous and jar- 


rang Parts, that twas difficult, if not impoſſible 
for the beſt Artiſt to tack them well together. To 


leave the Methaphor; this Book contains a great 


Variety of Hiſtorical Facts, Poſitions, and Ar- 
uments, couch'd in an elegant, flowing Style: 


ut then there are in it ſo many glaring Contra- 


dictions and Inconſiſtencies, that tis hardly cre- 
dible, the whole Piece ſhould be the Work of 


any one Man. For here any tolerably Atten- 


tive Reader may find Hiſtory claſhnng with Hi- 
ſtory ;, Law deſtraying Lam; and Divinity refu- 
ting Divinity, iu Calesrxatthy Parallel: A Fault 
I will not charge upon any ſingle Perſon, till I 


am convinced that a too favourable Opinion of 
Gentlemen and Men of Letters, led me into a' 


Miſtake. 


A manifeſt Contradiction will inſtanſtly 


ap- 
pear upon Comparing the Title and ſeeming De- 
ſign with the — of the Book. The Been 
if we believe the Title Page is to aſſert the He- 
reditary Right of the Crown of England, to clear 


the Hiſtory of the Succeſſion, ſince the Conqueſt, 


and to vindicate the true Engliſh Conſtitution - 


But if we examine the Contents, we Will find, 


That the Authors (I beg leave to mention them 
in the Plural Number) ſet up Hereditary Right 
in one Place, and pull. it down. in another. 
That according to them, ſometimes a Reſrgnation 
(tho it be but a facit one) and, that at other 
Times, a il and Teſt ament makes a legal. Set- 


element of the Crown. The Truth is, their real. 


_ Deſign 
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OBSERVATIONS. 


Deſign is to open a Gate for the Pretender: to 
enter at: Whether it be by an HEREDIT ART, 


. 


a CESSION.ARY, or TESTAMENT ART 


| Right, is none of their Concern, To make Room 


for bis Entrance, is the only Object and SubjeR- 
Matter of their Labour; in order to which 


they boldly run down. and trample under Foot 


all Parliamentary Right; Charge the whole Na- 
tion with Treaſoz and Rebellian; arraign our late 
ever glorious DELIVERER King ILLLAN, 
of Dfarhatien; and would involve our Preſent 
moſt Excellent and Rightful SOVEREIGN. in 
the ſame Traiterous Accuſation, but that, with 
the Help of Jeſuitical Morals, they think it 
Prudence to abſolve Her, tho' upon no other 


Terms, than the Suppoſal of an Intention to 


ſecure the Crown to the Right Omner. Thus much 


for the Authors, and the general Deſign, of the 


Book; let's now particularly animadvert upon 
their Performance. And if in following them 
Step hy Step through their Hiſtorical Windings 
and Turnings, Mazes of the Laws, and Scriptural 
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Meanders, we can evince the Weakneſs of their 


Foundation, we may reaſonably hope that their 


whole Superſtructure will tumble to the Ground, 
and like inchanted Caſtles, that owe their Being to 
1 4 of Deluſion, vaniſh at the Appearance 
of Truth. | 


The firſt ſetting out * of the Authors, is ſome- * pag. 1 
what Ominous, and forebodes many a Fall, be- 1. Falſe 


fore they arrive at their Journey's End: For it Art 


ſeems, (if I may be pardon'd a courſe Expreſſion) = 3 
they ſtumble, at the very Threſhold. They pre. thors. 


tend, That the firſt Time that the Duty of Pay- 
ing Allegiance to Powers in Poſſeſſion began to be 
taught publickly in this Kingdom, was during the 


| Vſurpation, which ſucceeded the Death of King 


Charles I. But the Authors themſelves acquaint us, 
that this Diſtinction between Rings de Jure, and 
Kings de Facto, or which is the ſame of Kings 
in Deed, and not of Right, was known ſeveral 
Ages before, as appears from their own Wert 
1 an 
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and Quotation, p. 220, 229 230, 232, 248, 
* and ſeveral other Places; to which 
I may add, My Lord Bacon's Hiſtory of ' Henry 

VII. p. 1. & Segg. ee OSDIR 
I The Authors are not more happy in their next Aſ- 
5) p- 2: ſertion, (b) That the Revolution (in 1688.) was be- 
Pe E, carried on, ended, and juſtified on theſe Grounds, 
Pala that Allegiance was not due to all Kings in Poſſeſſion; 
ſertion. That King James was lawfully deprived. That K. 
William aud Queen Mary were lawfully put into 
Poſſeſſion, &c. For the main Argument and Foun- 
dation upon which the Lords did, on the 6th of 
February 1688-9, come to this Reſolution, That 
the Prince and Princeſs of Orange ſhall be de. 
clared King and Queen 4 England, and of al 
the Dominions thereunto belonging, was the VA- 
CAN C of the Throne. Mr. Paz! Foley, (a Gen. 
tleman who I am glad to have an Opportunity 
to mention on ſo good an Occaſion) in the fa- 
mous Conference that was held that Day be- 
tween Both Houſes of Parliament, did not ſtick 
le) See to ſay: He hoped (c) there was no Danger of 
the De. Shaking our Fundamentals in this Caſe, that they 
bout ch, were purſuing thoſe Methods which agreed with our 
Vacan- Laws and Conſtitution: for tho' the Monarchy 
* the of this Nation be Hereditary in the Ordinary 
mn Courſe of Succeſſion, yet there may fall out a Caſe 
wherein that could not be complied with, and 4 
plain Vacancy might enſue. For, added he, put the 
| Caſe the whole Royal Line ſhould fail, ſhould we 
in that Caſe have no Govenment at all? And who 
then ſhall we have but the Lords and Commons? 
And I think that comes neareſt to the Caſe in 
r where the Succeſſor is not known; for if 
he had been, we ſhould have heard of him before 
now. And what is the Reaſon that it ſhould then 
in the former Caſe devolve to the Lords and Com- 
mon, but that there is no King? And they being 
the Repreſentative Body of the Kingdom, are the 
only remaining apparent Parts of the Government, 
and are only to 5 the Defect by providing 4 
Siceeſſor. Tis true another Commoner (Mr. _ 
| E e 
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48, E. e) ſubjoined, That they had declared, that the 
ich late King James had broke the Original Contract, 
my | violated the Fundamental Laws, withdrawn him- 

ſelf out of the Kingdom, and Abdicated the Go- 
Al- verument: But that very Gentleman urged, That 
be therefore there was a Neceſſity to make ſome Con- 
ds, ll clufion, and none ſo natural 'as this, that the Na- 
on; | tion was left without 4 King, that the Throne was 


t K. thereby Vacant. The Managers of the Lords be- 


into ing return'd to their Houſe, the Earl of Danby 
un- (late Duke of _ made alſo a fine Speech to 
| of rove the VACANCY of the Throne, and the 
Hat eceſſity of Supplying the ſame by the Prince 
de- and Princeſs of Orange; wherein he was ſeconded 
al by the late Marquiſs of Hall:fax ; whereupon 
VA. the Vote beforemention'd was carried by 65 Votes 
zen- againſt 45. The ſame Reaſons which induced the 
nity Lords and Commons to declare the THRONE 
 fa- VACANT were afterwards ſet down at large 
be. in the Declaration, which on the 13th of February 
tick was preſented by Both Houſes to the Prince 
r of and Princeſs of Orange, and was afterwards di- 
they geſted into an Act (1 V. and A.) Nor does it any 
or where appear that either the Convention, or any 
rchy Subſequent Parliament juſtified the Revolution on 
nary Ml this Ground, That Allegiance is not due to all Kings 
Caſe in Poſſeſſion : Which is the SECOND ERROR, 
1d 4 or falſe Aſſertion, I ſhall take Liberty to charge 
t toe on the Authors. ey . 
me Before I proceed, I muſt advertiſe my Readers, 
who That I do not take upon me to expoſe and con- 
ns ? fute the ſmall Cavi/s of the Authors againſt Dr. 
e in Higden; not doubting but that Learned Divine 
r if | will detect and defeat the Sophiſtry of his Adver- 
fore ſaries and vindicate himſelf much better than | 
then can pretend to do. I ſhall therefore little con- 
Com cern my ſelf in the ſtrain d Conſequences the Au- 
heirg thors draw * from his Aſſertions about the Uſur- 9. 4. 
the per Cromwell: Yet I cannot but obſerve, that © . 
nent, they entertain a very mean Opinion either of 
ng 4 his Learning or Judgment, in ſuppoſing He can 
G = maintain that the Three F fates have a Power to 
6} 3 P depoſe 
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Home or Abroad to bear him out. Inſtances of this 


(d) p. . 
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depoſe Lawful Kings But if the Doctor ſhould 
That the Three Eftates have a Lawful 
Power to ſet aſide, depoſe, or abdicute a Tyrant, 
a Madman, or an Idiot, and place a Prince of 
the Royal Line, tho nt next in Bloc, in tbe 
Throne, he ſheuld not want Precedents, either at 


Kind are fo frequent and ſo notorious, that J ſhall 
not detain my Readers by reciting them here. 
3 bel I _— of — Au - 
hors (a) object againſt Dr. Higden's Aſſertion, 

that our Lord does determine the Lawfulneſs of 
Swbjett:on to the Roman | Emiperor, for this one 
Reaſon ; namely, that he was in Poſſeſſion of 
the Government. auſe that Objection * will 


come under Conſideration in a properer Place. 


(0. 10. 


I haſten to the main Queſtion, whether (e) the 
Kivgaom of England be HEREDITARY ? Or 
whether it belongs, of Right, to every one, who 
gets Poſſeſſion ? Whether the Kingdom apper- 
tains to Lawful Heirs, or Actual Poſſeſſors ? —- 
Dr. Higden in his View and Defence acknowledges 
that the Crown is Hereditary, but then he aſſert: 
that the Inheritance may be limited by Parlia- 
memt; that a King placed on the Throne by the. 
States of the Realm, is a True and Lawful 
King for the Time being; That either Queen Mary 


or Queen Elizabeth, one or both were Jllegitimate, 


and yet had a Lawful Title; And that tt is our 


Saviour's Doftrine, that Subjection is due to Poſ- 
ſeſſion, and by the Law of Nature to Protection. 
Now the Authors, whoſe: Buſineſs it is to over- 


throw a Syſtem, which accounts for- and vindi- 


cates the late happy Revolution, and to ſhew that 
not ſo much as Submiſſion to it, after it was made, 


Was Lawful, pretend (/) That the Engliſh Mo- 


Cf) pe 11. 


narchy, (like thoſe of France, Spain, Portugal, 
Sweden, Denmark, Hungary, — af other He 
reditary Dominions in the World) is entail 'd in 
one Family, and deſcends ſucceſſively to the Lineal 
Heirs. Such, add they, is che Engliſh' Monarchy, 
govern'd ſucceſſively above Nine Hundred Tears by 
| - | ine 


; the * Rayal Family, r. ! 
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Mirg, agg y xpreſs De 275 72 Tal Ne Wo 

narch v. b a. Ch ine ſ⸗ Tartar, or 8 
other 2 abſolutly, anorant of gur Hi- 
ſtory, would be apt to imagine, That for the 

Space of 900 Tears the Crown 0 Eel. has 39 Falſe . 
continued in one Family, and deſcended in a, di- 1191 of 
rect Line to the next Heir in Blood : Than which '**<u#%ors 
nothing was ever Nea Notariauſiy Falſe. Nor do 

I want any Auth orities to prove it; lince the 

Authors t emlelyes own, That there, have (g) 
been Iiterruptions in this Lineal We 7012 >) 7 12. 
Some by the Ceſſion of the next Heir 5 others by _ 
Teſtaments; others by” Conqueſt 5 and athers "9 

falſe Pretence of / Sh 461 pt But As Raght bas 

been always pretended, ſo all notorious Violations f 

Right were: condemn 4. at, the Time by all Good 

Men, and rejetted 7 — by. the whole Ong as Cow, 


\ 


bas always reſtor'd the Rightful Heirs, & 


I'd fain 5k any Realonable. Man, what's be come 
of the Authors Definitian v our Hereditary Mo- 


narchy Where's therr Laa! Succe ion of t 
— Heirs for Wine Hundred Tears 5 


1 of Things, accoxging;.to the Au 


ermin d hy their e. ature, 
can deinonſtrate that in all the he e 15 
that have happen d in t Sweceſſi ion of 
all Titles whatioever ; were rm upon as preca- | 
rious, till they were confirm d by Parkament, I | 
1 may confidently, affirm, that. the COD rue Daß 
S TTUTION of 5 is an Hereditery lo- nition 5 
narchy LIMITED vy PAKLIAMENT. 1185 theEngliſh 
To make good this Definition, of our excelled Contra 
Conſtitution, and, at the ſame Time, vindicate“ 
the late Revolution, and the Proteſtant Succeſſion 
in the moſt Illuſtrous and moſt Serene Houle of 
Hanover, I hall deſire my Readers to ebſerve, 
That whether the People of England hal ever 
practis d it or no, yet it has been, now, is, and 
always will be their Right to diſpoſe of themn- 


ſelves in the Manner they ſhall think moſt con- 


ducing to the ſecuring their Liberty and their 
EF 2 Wealth, 
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other Reſpet: But they have 1 


* * * 5 


REMARKS and - 


Wealth, and to procure their * « yaw in any 
| ikewiſe ated 
this Principle, ever ſince they were known 


7 the a Nation; And if, at any time they found 


themſelves deceiv'd in the Perſon, or -miſtaken 
in the Form, they feldom fail'd immediately 'to 


apply the proper Remedies, either to rectify 
0 P. 12. 


[ig Errors, or prevent ſuture Inconveniences. 
his is the true Occaſion, of the many (h) Changes 
that have been in the Succeſſion of England; To 


this are owing Magna Charta, and the other 


Legal Fences of the Liberties and Properties of 
the Subject. And hence the Ignorance or Calum- 
ay of thoſe may be confuted, who account us 
the moſt changeable Nation in Europe; For tho! 
there have been divers Temporary Conſtitutions, if 
fo they may be call d; yet never was there a Na- 
tion more conſtant either in their Love of LI. 
BERTY, or in the Purſuit of the Means 'to at- 
rain, and preſerve it. Moreover, our Manner 
of Conſtituting the Chief Magiſtrate, is the lau- 
dable Medium between Two moſt vicious Ex- 
treams, viz. Election and Lineal Succeſſion: For 


| to ele the Sovereign ane w upon every King's 


Death or Demiſe, would expoſe us to all the Un - 
certainty; Broyls, Confuſions, Bribery, and o- 
ther Mischiefs ſo frequent in Elective Kingdoms; 

and, on the: other Hand, to make the Succeſſion 


_ . abſolately' Hereditary, would ſubject us, without 
Remedy; to be governd by Tyrants, Madmen, 


Fools, or Idiots. Therefore, in all Ages, our 
conſtant Cuſtom and Practiſe has been, to limit 
the Succeſſion under Conditions to a certain Line, 
for Avoiding all the Conteſts and Diſturbances 
at frequent Elections; and yet to reſerve a Po- 
wer ** the next in Blood, if under any 
Incapatity of Reigning, or, tho capable, yet ſome- 


times not ſo fit as a Worthier in the ſame Family; 


and, very often, for great and important Reaſons 
quite to transfer the Right of Succeſſion from one 
Line to another. This is ſo evident by our Laws, 
and ſo expreſs in our Hiſtories, That no Engl 

5 8 an 


r #5... wrong 
* * 
: 


Mad 
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b e Ry Thar, G) 
Temporary Conſtitutions fell a Rock; and none 
. Z them lived ſo lon 25 to 2 the Title of Pre- 


had themſelves either no Right at all, or only a 
Parliamentary Title, 1 hope we ſhall (I) hear no (15. 13. 


OBSERVATIONS. 


Man can be ſuppos'd to be ignorant of it: And 


therefore tis the higheſt Piece of Immadeſty, 
for the Authors to advance, That he Englil 
Monarchy is Hereditary, and has deſc:nded to 
the Lineal —_— 5: fe the Space of above Nine 
e Authors urge, That, (i) choſe (;)p. 12, 


cription : Whereas the Tree of Hereditary Right 
has been ſeveral Times cut down to the Ground; 
but the Stump of the Roots in the Earth has 

rown up again, and has reach'd unto Heaven. 
t if by tracing up the Succeſſion as high as 


the Authors do, viz. to Edward the Confeſſor, 1 


can evince, That thoſe Kings from whom the 
Authors deduce their abſolute Hereditary Right, 


no- more either of their Chimerical Preſcription 
of Nine Centur ies, or their Viſionary continual Claim 
of 550 Tears; And that, on the contrary it will 


appear, That the Parliamentary Right is the ouly 


Right, that can claim Preſcription. 


do little was either the Lineal Hereditary Suc- Account of 
ceſſion, or the laſt Wills and Teſtaments of the 


preceding Kings valued in the Saxon Time, Thar fron 


we hear almoſt of every King's Election before h Con- 


his Coronation. EDWARD, for his Piety Sit- feſſor ro K 


named the CONFESSOR, the laſt of the Saxon William 
Race, did not ſucceed Hardicanute the Dane and Queen 


by Birth- Right, for the true Heir, viz. Edward Mary. 


his Nephew, Son to his Elder Brother Edmund 
Ironſide, and Father to EDGAR ATHELING 


was laid aſide, *Twas ſo notorious, That Ea- 
ward the Confeſſor had no Natural Right, that 


Arlred Abbot of Rival, endeavour'd to give him 
a Supernatural and Divine Title, by a Monkilh- 
Dream which declared, he was elected, when in 
his Mother's Womb: But if it had been true, 
that Election was Vacated by the Interpoſition 
of Edmond Ironſide, and the Succeſſion ot Three 
Daniſh Kings, The Truth is. Edward, Son to 
"T1 King 


the Succeſ- 


— —— —_ —— — 
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omnium 


ONE in and Conſideration of which Match, that trea- 


Malmesb. 


REMAR K s and 
King Ethelred by Queen Emma, was as Ingul- 
(a) Poſt Hus, a contemporary Writer, informs us, 62 ) 
ejus obitum 2 KING BY ALL; chielly through 
tbe Intereſt of the Earl Godwin, whoſe Daughter 
ELECTI- the Confeſſor afterwards married; and in Hopes 


- 


Ewa du cherous Earl ſtickled ſo much for Edward's 
concordi- ELECTION. | call that Earl treacherous, be- 
"> , Cauſe he was the Unhappy Inſtrument of Afred, 
wa b 8 oq. that King's Brother loſing his Eyes aecording 
winoComi- to Henry of Huntingdon, and even his Life ac- 
., Iagal. cording to others (b). That Edward the Confeſ: 
phi Hiſt. ſor was not advanc'd to the Throne by Here- 
p. 62. reduary Right, appears not only from the Hiſto- 
(b) Flor. rians already quoted, but alſo, from William 


Wigor. Mon of Malemsbury; For tho' when he ſpeaks 
_ Chron. . of his Acceſſion to the Crown, he only tells us, 


623 E hat, Regnum (c) Suſceptit, that is, be undertook 


de Geir, (4) gives us to underſtand, That © when this King 


© {aw Old Age coming on apace, conſidering that 
Z. Aug. 0 ming on apace, conlidering 

ney _ © he had no Iflue, and that Earl Godmin's Sons 

© grew into Power and Credit, he ſent to the 


07 | 
1 (d) 1d. © King of Hungary, to deſire him, that he would 


ibid. p.93- © ſend him his Brother Edmund's Son called Ed- 
© ward, with all his Family.” For this Edward 


had been kindly entertain'd by that King, after 
his Expulſion by Canute, and, (according to John 
&romton's Chronicle) that Hungarian King had 


beſtow'd his Niece Agatha, Daughter to his Bro- 


ther Henry, Emperor of Germany, on the ſaid 
Edward call d the Outlam, as being the true Heir 
of the -Eneliſh Crown. Purſuant to Edward the 


Confeſſer's Invitation, his Nephew Edward the 


Outlaw return'd with his Family, and the Confe/- 
for declared, That either he ( Eaward the Outlaw) 
or his Sons ſhould Succeed to the Hereditary 
Kingdom of England, (theſe are the expreſs 
Words of Milliam of Malemshuny) and be a com- 
| fortable Supply for his want of Iſue. 
() Ingu!- But Ingulphus, (who was ſome Time Secretary to 
phi. Hiſt. Willtars the Conqueror) tells us, (e) © That See 
Þ. G04 | ES | 5 tne 


the Kingdom: Yet the ſame Author afterwards 


5 
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© the Conf por, (who much cheriſh'd the Normans, © 


© in whoſe Country he had been bropght up) 


© ſeeing Edgar the Son of Edward the Outlaw 


©, lately deceaſed, not fit for Government, either 


© as to Body or Courage; and withal, that 


* the numerous wicked Family of Earl Godwin 
daily encreaſed he turn d his Thoughts towards 
© his Kinſman William Duke of Narmandy, and 
* ſolemnly decreed, that he ſhould ſucceed him 
© in the Kingdom of England.” Here was an 
EXCLUSION of the Right Heir with a Wit- 
nels! A King, who had no Title to the Crown 
by Lineal Deſcent, to give it away after his Death, 
from one who had the beſt Title, and to one 
who was legitimate, and conſequently (accor- 
ding to the Aſſertors of Hereditary Right, 
p. II.) of Blood to none in Law, Nullius Filius, 


and who therefore could not Inherit : And yet this 
is the Foundation, on which the Authors I have 


undertaken to confute, build their imagina 

Syſtem of ABSOLUTE HEREDITAR 

RIGHT! ; | 
Let us ſet this important Matter in a clearer 


Light: Edward the Confeſſor, (ſays Sir William 
© Temple (f) had by the Perſecution of his Ene- 


27¹ 


7 Introd - 


5 mies, under the Reign of Harde-Canute the to the Hiſt, 
Dane, been forc'd to leave England, and ſeek of Eng, p. 
© Shelter in Normandy, where he was kindly 100. 

© receiv'd, nobly entertain'd by the Duke; lived 


© long there with many Ergliſb, who adhered to 
* his Right, follow'd his Fortune, and ſhared in 
© the Cauſes and Reliefs of his Baniſhment; ſome 
© found Imployments, others Alliances : All, fa- 
© your and kind Reception in Normandy. Theſe 
© mutual good Offices, produced ſo much Kind- 
© neſs betwen the Givers and Receivers; that 


© *tis by ſome Writers reported, King Edward 


© during his Reſidence in the Norman Court, 


* ver'd the Kingdom of England, and died with- 


© out Iſſue, He would leave him the Crown. 
* The firſt happening, and Ezward reſtored by 
= POR J 


* the 


© promiſed Duke Robert, that in Caſe he reco- 
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rhe Power of Earl Godwin, or rather the ge- 
the 


neral Diſcontents of the Engliſb againſt 
Daniſh Race and Government; tis certain Kin 
Edward, after his Reſtoration, or rather fir 


Acceſſion to the Crown, ever appear d more 


favourable and partial to the Normans, than 
was well reſented by his Engliſh Subjects in 
general; but Earl Godwin and his Son Harold 
were ſo offended, that they made it the Cauſe 


or Pretence of a dangerous Inſurrection, and 


were forced, upon the ill Succeſs thereof, -to 
leave the Kingdom, and fly into Flanders, tho 
after reſtored and receiv'd by the King, ra- 
ther by Force, than any free and willing Con- 


ſent. Duke William (the Conqueror ) after the 


End of his Wars with France, made a Journey 
into England, where he was receiv'd and enter- 
tain'd by K. Edward, with the ſame Kindneſs 
himſelf had found in the Norman Court. In 
this Viſit, 'tis ſaid by ſome Authors, that the 
Duke-gain'd fo far upon the Eſteem and Kind- 


neſs of the King, that he then renew'd to the 


Son in England, the Promiſe he had formerly 


made the Father in Normandy, of leaving him 
the Crown by Teſtament, in Caſe he died 


without Iſſue. Some Time after the Duke's 
Return, Harold Son to Earl Godwin, and Heir 


of his great Poſſeſſions and Dependances in En- 


gland, Was forced by a Storm (as he at leaſt pre- 
tended) upon the Coaſts of Normandy ; and 
to refreſh himſelf went firſt to the Norman 
Court, and after ſome ſtay there, to that of 


France; and was in both entertain'd like a 


Per ſon known to be of ſo great Conſideration 


and Power in England. But the laſt Viſit at 


Paris was thought de ſign'd only to cover the 
true Intention of his firſt in Normandy; where 


be engaged to aſſiſt the Duke in his Claim to 


the Crown of Exgland upon King Edward's 


Death; which happening not long after, Hil- 
liam claim'd the Crown by Virtue of a Teita- 


* ment from the King, and of an Engagement 


from 
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from Harold : But the latter, on the contrary 
© denied any ſuch Teſtament from the deceaſed 
© Prince; alledged an Appointment made by him 
© at his Death, for Harold to Succeed him; dil- 
© own'd any Promiſe made in favour of the Duke; 
* and making the beſt Uſe of the Credit and 


Authority gain'd by his Father, and himſelf, in 


© a crafy and diſeaſed State, during the Soft 

: Rog — a weak tho pious King; Harold ſet 
up boldly 

Right, beyond the People's Submiſſion, inter- 

5 _— by their Conſent, and was elected King, 

* by thoſe Nobles and Commons of his Friends, 

© or indifferent Perſons, who aſſembled at his Co- 


© ronation, leaving EDG AR ATHELING an 


© UNDOUBTED, but yet UNREGARDED 
© RIGHT of SUCCESSION; and to William 
* a diſputed Plea, from the alledged Teſtament 
© of the deceaſed King. | < 


The Authors of the Hereditatry Right &c. take 
upon them to clear K. Edward the Confeſſor from 


the Charge of Uſurpation, on his ſuppoſed Inten- 
tion of Securing the Crown to the Right Heir, 
Edward the Outlaw, or his Son Edgar, whom he 
ſent for from Hungary for that Purpoſe: But 
how will they reconcile ſuch an Intention, either 


with his Teſtament by which Duke Wilkam, 


claim'd the Crown, or with his Death- Zed De- 
claration, by which Harold aſſumed it? Let them, 


with all their Art and Eloquence, reſolve this 


Dilemma, if they can : For my Part, I ſhall at 
preſent content my ſelf to lay down this unde- 


niable Poſition, That EDG AR the RIGHT 


HEIR of the Crown was EXCLUDED from it, 
and Harold, who had not the leaſt Shadow of a 
Title, thruſt himſelf into the Throne, and was ſo- 


 lemnly cromn d by Aldred, Archbiſhop of York. 


'Tis true, Ingulphus, William of Malemsbury, 


Florentius Bromton Abbot of Joreval, and other 


Hiſtorians, differ in their Accounts of Harold's 
Acceſſion to the Crown; and Bromton, in parti- 
cular, tells us that upon the Death of the Con- 

| fefſor 


for himſelf, without any Reſpet of 
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feſſor ſome of the Engliſh Nobility attempted to 
make Edgar King : But all do agree in this, that 
7 Harold's Advancement to the Throne, the 
Hereditary Succeſſion was wholly laid aſide by the 
Major Part of the Nation, who, according to 
(t) Wil. f William of (k) Malemsbury, debated only whe- 
Malmesb. ther they ſhould ſubmit to him, or to Duke Wil- 
De Wil I. Iliam. On the other Hand, we muſt obſerve, 
l. 3. p. 9 · that this Harold was the only Perſon, who from 
King Egbert's Time was Poſſeſſor of the Engliſh 
Throne, without being deſcended of the Royal 

Blood of Cerdic, excepting the Three Dani 


Princes: For in all other Deviations from the 


Direct Line, ſtill the Royal Family was had in 
Conſideration, ſo that one or other was SELE- 
CTED to ſir upon the Throne of his Anceſtors ; 
which was likewiſe obſerved in all Subſequent 
Deviations. Nor does this Cale of Harold fa- 
vour Vſurpations of Strangers to the Blood Royal, 
for according to the Hiſtorians beforemention d, 


Harold was advanc'd to the Throne rather by 


Force, than by Election; and conſequently can- 
not, in a ſtrict Senſe, be produced as an Exam- 
ple of the Latter. All that I contend for here, 


is that Edgar, the undoubted Rightful Heir, was 


laid aſide, a Second Time. 
Duke / % am, fond of thoſe anibitious Hopes 
* Sir W. he had framed early, and nourilh'd “ long, and 


Temple. ſpighted at the perfidious Dealing of Harold to- 


| 2 5 Wards him, and his Inſolence towards the En- 


* ment againſt all Juſtice, or ſo much as Pretence 
of Right, reſolv'd to proſecute his Claim with 
his utmoſt Power; and being aſſiſted with Men 
and Money both by his own Subjects, and by 
many foreign Princes, made mighty Prepara- 
tions for his intended Expedition, and landed 


at Haſtings in Suſſex, about the Beginning of 


October 1066. There he continued in a quiet 
Manner for about a Fortnight ; either to refreſh 
his Troops or to expect how his Claim to the 
Crown, and Arrival upon it would be receiv'd 

by in 
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gliſh Nation, in ſeizing the Crown and Govern- 


Duke of Normaudy, juſtly from his Vi 
_ enſuing Fortunes ſtiled the Conqueror, went 


OBSERVATIONS. 
in England. But he was ſoon rouzed by the 


Approach of Harold, who return'd from the : 
Defeat of his Brother and his Daniſh Aſſiſtants, 


with all the ſtanding Troops he brought off 


from his dear-bought and bloody Victory at 


Stamford, and all he could invite or collect out 
of the Country as he paſs d. And here we may 
Obſerve, That tho Harold was a known Ufar- 
per, cruel in his Nature, of Daniſh Extraction, 


of his own Blood, and who had never triumph'd 
but over his own Brother ; yet, notwithſtanding 
all theſe Diſadvantages, he was able to aſſemble 
a mighty Army, to oppoſe Duke MVilliam's Inva- 
vaſion, and find above 60000 Men, brave enough 
to loſe their Lives in -his Defence; for ſo many 
are agreed to have been (lain of the Engliſh at 


the Battle of Haſtings, where he loſt his Crown 
and his Life together: Than which nothing more 


ſhews both the Greatneſs of England at this Time, 
and the Reverence the Nation ever paid to the 


Poſſeſſor of the Crown. 1 
Harold's Overthrow and Death made a ſad and 


ſtrange Change in the Scene of Engliſh Affairs; 


For tho' after that great Slaughter ſome (7 ) choſe 


and thereby ungrateful to the Engliſh; a Hater 


(u) WII. 


Edgar for their King, and ſeem'd willing to ad- Malme c. 


vance him to the Throne, yet that Defign ſoon ubi ſupra, 


fell to the Ground: In the mean Time: Pl p. 9320 


burning and deſtroying all before him; till AI. 
fred Archbiſhop of Tork, Malſtan Biſhop of 
Worceſter, Edgar Atheling, the Chief of the 
Nobility. and of the Londoner, with ſeveral o- 
thers, ſubmitted themſelves and ſwore Allegiance 
to him. By this Revolution the Royal Blood of 
the Saxons was not only rejected and excluded 
for ever, but. the Succeſſion fix'd upon another 


Baſis: For, according to Oldenburgher, (in the 


Second Part of his Theſautut rerum publicarum ) 
tho' William the Firit ſeem'd to enjoy the King- 
dom by the Title of Conge/?, yet he founded his 


Resi 


ory and 
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Right upon the Election of the People; being af- 
ter his Victory created and elected by the Con- 


ſent of the Clergy, Nobility, and Commons. 
As for his Leaving the Kingdom to his Son 


William Rufus by WILL, the ſame Author makes 
no. mention of 1t, but rather aſſerts the Con- 
trary, Quoting, out of an old Book, call'd Liber 


Cadomenſit, or the Book of Caen in Normandy, 


thele very Words of the Conqueror's Will and 


' Teſtament, viz. Neminem Regni Anglie 40 4 


Heæredem; non enim tantum Decus Hereditario 


Jure poſſedi : That is, I apyoint no Heir to the 


Kingaom of England; for I did not enjoy ſo great 
a Dignity by Hereaitary Right. : 
Thus 1 have proved by the moſt authentick 


and moſt irrefragable Teſtimonies, That the 


Two Princes from whom the Authors of the 
Book, which is the Subject of theſe Remarks, 
derive the Notion of Abſolute. Hereditary Right, 
(viz. Ednard the Confeſſor and William the Con- 


gqueror) had no ſuch Right themſelves; and: con- 


ſequently that They neither could nor did 


tranſmit ſuch a Title to his Poſterity. And * 
ving thus overthrown and batter'd to Pieces the 

Falſe Hypotheſis of our Adverſaries, let us take 
a Cur ſory View of the Succeſſion from William _ 
the Conqueror to this Time, by which it will 
| A paged appear. Firſt, That the Crown is not 


a Lineal Inheritance; Secondly, That it cannot be 


alienated, made over, or bequeathed, by any 
585 5 Deed, Reſignation, or Will and Teſtament 
of t 


e Prince, without an expreſs Conſent and 
Sanction of the States, or Parliament: And, con- 
ſequently, That according to our Definition, the 
Crown of England, is an Inheritance limited by 
Parliament. The Facts I ſhall alledge are ſo 
notorious, that a Man that ſhould offer to call 
any of them into Queſtion would betray a pro- 


found Ignorance of our Hiſtory ; and therefore 


I ſhall ſpare the Readers, and my ſelf, the Trouble 


of watations; and reterr them for Vouchers to 


a Book publill'd ſome Time after the Revoluti- 
t ; on, 
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made a Vill or no, is not very material: For his 


ſecond Son WILLIAM RUFUS. had ſo little 
Regard to it, that he rather choſe to have his Title 
confirm'd by the People; which after a long Con - 
ſultation was done by a general Aſſembly of their 


Repreſentatives convened at Mieſtminſter, and ſo 
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his Eldeſt Brother Robert was excluded from the 


Succeſſion. Nor were the People wanting in 
maintaining the Right they gave him againſt all 
the Attempts of the Normans, or any other Abet; 
tors of Duke Robert, Who was a ſecond time re- 
jected by reaſon of his Averſion to the Engliſh Na- 
tion, and the Cruelty of bis Diſpoſition: Where- 


as on the third Son HEN RT's promiſing to re - 


ſtore the ancient Liberties of the Nation, and to 
abrogate ſome ſevere Laws which the Father had 
made, the People conſented to make him King. 
He dying, his Daughter MAUD the Empreſs 
was laid aſide, and Stephen Earl of Bologne, Son 


to Adela the Conqueror's Daughter, was by the 


Conſent of the Clergy and People of England EleR- 
ed King, tho' his eldeſt Brother Theobald Earl of 


Blois, was then alive, He afterwards adopted 


Henry the ſecond for his Heir, tho' Milliam a 
Son of his own was then living, and HENRY 
was — declar d the Succeſſor in Parlia- 
ment, notwithſtanding the previous Right of his 
Mother. To him ſucceeded RICHARD the 


| þrft, confirm'd in the Succeſſion during his Fa- 
thers Life, and on his Death ſolemnly elected 


by the States of the Realm. Having dy'd without 


Iſſue, ART HUR the Son of his next Brother 


ought to have ſucceeded hereditarily; but JOHN 
his younger Brother was prefer'd before him, at 
whoſe Coronation HUBERT the Arch-Biſhop of 
Canterbury deliver d for ſound Doctrine, that no 
Body had any Title to the Crown who was not unani- 
moully elected by the whole Kingdom ;, and that if 
any of the decens'd King's Family was more worthy 


than 


£328 
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than the reſt, they ought more willingly and ſpeedily 
conſent to bis Election: So that the deſerving Per? 
ſons of the Royal Family were only preferable to 
—— * 2 Merit. 70 HN a — 

epos d for degenerating into a nt, a 
LEWIS the French King's Son eletied in his 
Room; but attempting to introduce ARBITRARY 
POWER conttary to the Terms on which the 
Crown was ſet on his Head, and for diſcovering 
—_ of extirpating the very Name of the Eu- 
ſh, he was by unanimous Conſent of the Nation 
expell'd the Iſland, and HENFY the third elefted 
to Reign. After him came EDWARD the firſt, 
tho' the Houſe of LANCASTER always main- 
tain'd, that his Brother Edmund was the eldeſt, 
only for the Deformity of his Body made uncapable 
to wear the Crown, To EDWARD the firſt 
ſucceeded his Son EDWARD the ſecond, who, 
growing an intolerable Tyrant, was in a Parlia- 


ment ſummon'd by himſelf, formally accus'd of 


Miſgovernment, and on his own Acknowledging 
the Truth of this Charge, ſolemnly depos'd. When 
| his Son Edward the third was elected with univerſal 
Conſent, Malter the Arch-Biſhop of Canterb 
each'd the Coronation Sermon, and took th 
ords for his Text, Vox Populi, Vox Dei, The 
Voice of the People, is the Voice of God: So little 
did they Dream in thoſe Days of the Divine Right 
of Monarchy; or that all Powey did not originally 
derive from the People; for whom and by whom all 
Governments are erected and maintain d. In this 
King's Life time, Richard the Son of the Black 
Prince was conſtituted the Succeſſor ; who after 
be came to reign, degenerated into a Tyrant, and 
was compell'd to reſign the Crown and Govern- 
ment to the States of the Kingdom. Hereupon the 
Parliament elected Henry the fourth, who had no 
Hereditary Title (as he once pretended) from Hen- 
ry the third, ſince there was till in Being the Iſſue 
of Lionel Duke of Clarence, third Son to Henry the 
third, whereas Henry the fourth was deſcended 
from John of Gaunt, the fourth Son. There was 
| — mW 
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an Act in his time to ſettle the Swrceſſiov, whereby 
the Crown was limited tothe Heirs of his Body and 
their Iſſue reſoectively, being after the Extinction of 


his Family to be diſpos'd by the States, But it ap- 


pears from what follow'd, and is evident from the 


Nature of the Thing, that ſuch Serrlemernts ſuppoſe, 
where they do not expreſs the Well-governing'ot 


* 
„ 


hn. 


the King, that * Parliaments reſerve a Power te * See An- 
themſelves of reſtraining the Exorbitancy of Princes, glia Libe- 
and even depoſing Tyrants., To Henry the fourth ra p. 177. 
ſucceeded his Son Henry 1 in the Reign of & 1£91- 


whoſe Son, Henry the ſixth, there was made anew 
Limitation of the Crown; for tho he had a Son 


living, yet it was enated that he ſhon d enjoy the 


Crown during his Life, and that Richard Dake 
of York ſhou d be Heir apparent; that on the Dewth 
or Reſignation of _— the Crown was limited in 
Remainder to Richard and his Heirs, with a Pro- 
viſo, that if Henry, or any in his behalf, ſhou'd 
endeavour to fruſtrate this Act, that then Richard 
ſhou'd have the preſent Poſſeſſion of the Throne. 
Accordingly the Duke of York attempted to poffeß 


himſelf of the Crown by Virtue of this Act, al- 


ledging that Heury had broke the Conditions; and 


his Son Edward did actually get himſelf creared 


King, pretending to no other Title bat what he 
had by the ſaid Act of Limitation. Edward the 


fourth being driven out of his Kingdom, the Parlia- 


ment did again intail the Crown on Henry the Sixth 
and the Heirs Male of his Body, with the Remain- 
der to George Duke of Clarence, Brother to Edward 
the fourth, who was alſo declar'd Heir to Richard 
Duke of Tork. Thus you fee all Titles of Blood, 
Inheritance, Gift, or Conqueſt, diſpens'd with by 
Acts of Parliament; And Election not only the moſt 
frequent, but the moſt firm Baſis and Support of the 


| Royal Throne. Both the Houſes of Tork and Lan- 
caſter paid ſuch a Deference to the Power of the 


People as to claim by Acts of Parliament; and after 


Edw, IV. had recover d the Kingdom, he got-the 


Lawrepeal'd, which was made during his Expulſion 
and left the Crown to his Son Eaward the . 
| On 
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Intailed, as aforeſaid, by Authority 


REMARKS ard 


Bat bis Uncle Richard Duke of Glæeſter, ha- 
ving ſecur d this Young Prince and his other 


Nephew in the Tower, and having perſuaded 


the Nation they were not Legitimate, alledging 
that Edward the Fourth had another Wife li- 


ving at the Time of his Marriage with their 
Mother, he was elected King, as Heir to Richard 
Duke of York, on whoſe Iſſue the Crown was 
Parliament. 


0 
But having barbarouſly Murder d his Nephews, 


he was ſo univerſally deteſted for this Black 


Deed (tho otherwiſe none of the worſt Kings) 
that the Nation was reſfolv'd no longer to yield 
him Obedience; ſo they ſet up againſt him Henry 


Duke of Richmond, who had no Manner of 


Right in the World ; or in caſe 'his Title had 
been good, yet his Mother was ſtill living, tho' 


his Claim muſt be as her Heir. This he knew 


as well as any Body, and ſo neither relying on 
his own nor the Title of Elizabeth his Queen, 


much leſs on that of Congueſt from the Victory 
which the People of England * at Boſworth- 


8 procur'd himſelf to be confirm'd in his 


King 


Whence it follows that this Prince believ'd an 
Act of Parliament could limit, transfer, ſuperſede, 
or anuul all ether Titles whatſoever. In the 25th 
Year of the Reign of his Son Hey the Eighth, 
an Act paſs d wherein the Parliament ſay, They 
were bounden to provide for the perfect Surety of 


the Succeſſion; And accordingly they entail the 


Crown on Henry the Eighth, and the Heirs of 
his Body by Queen Anne, and their Heirs ac- 
cording to the Courſe of Inheritance, and for 
Default of ſuch Iſſue, to the Sons of his Body in 
like manner ; and on the Failure of theſe to the 
Lady Elizabeth ;, after her to any other Iſſue in 


Tail; and then the Remainder is limitted to the 


Right Heirs of Henry the Eight. Some Years 
afterwards this Act was repeal'd, and the 
Parliament intail'd the Crown on the King, _ 

ED the 


p by Act of Parliament, for avo:ding (as 
that Law has it) of al Ambiguity and Queſtions , 


— 
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Right, he ſho d be 5 during his Life, to have 


„„ OBSERVATIONS. | 
the Heirs of his Body by Queen Jane. A Power 
is alſo given the King, in caſe he has no Iſſue, to diſ- 

ſe of the Succeſſion (A his WILL or 
LETTERS 2732 ENT 5 2 54 — That 

enry the Eight was only a Truſtee appointed 
by the Parliament; and it makes their Power to be 


the greater, that they can at Pleaſure delegate it 


to another, There was afterwards an Act made, 


that after his Death, and the Death of Prince 
EDWARD, without Iſſue, the Crown ſhow'd 


deſcend to the Lady MARY and the Heirs of her 
Body, ſubject to ſuch Conditions as the King 
ſhould appoint, and on the Nonperformance of 


the Conditions, that the Crown ſhou'd go to the 


Lady ELIZABETH, as if MARY had been dead 
without Iſſue; and that if ELIZABETH neg- 
lected to fulfill the Conditions, then it ſhou'd go 
to ſuch other Perſons as the King ſhould appoint. 
EDWARD the Sixth ſucceeded his Father, and 
took on him to diſpoſe of the Crown (as the gu- 
thor of Flereditary Right, infinuates the Q. 
may do) by bis laſt Will; being ill advis'd by his 


Miniſters, who ſhon'd have got this done in Parli- 


ament : But this being no Act of the Nation, nor 


authoriz d 25 their Repreſentatives, his eldeſt 


Siſter MARY ſucceeded; and after her the re- 
nown'd Queen ELIZABETH, according to the 
Limitations of the Statute made in the 33 H. VIII. 
'Tis agreed by all, that one of the Siſters cou d 
have no other Title but this At; for Queen CA- 
THERINE was alive when ELIZABETH was 


born. Now if her Marriage was unlawful, MARY 


was not Legitimate; and no more was Queen 
ELIZABETH, if the Marriage of Queen ANNE 


vas not Valid. In the firſt Year of Queen Eliza- 


beth the Parliament made a Recognition of her Ti- 
tle, founded on the before mention'd Act of Limi- 
tation, 35 Hen. VIII. In her thirteenth Year it 
was enacted, That if, during her Life, any Perſon 
claim'd a Title to the Crown for himſelt, or any 
other, or refus'd, on Demand, to acknowledge her 


the 
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- dead &. I bis Statute makes it alſo Fee 
daring the Life of the Queen, and Forf eitpre £ 
Geode and Chattels, after her bent io of 
That the. Queen, with and by the uh orityof Harl. 
2 a not able to make Laws and Statutes of 755 
ficient ce and Validity to limit and. bi 
Cremn of: 15 Realm, and = Deſcent, e 
Inberitance, and Couemmment thereof ;, ot 
or any other Statute made by Parliament, 50 he 
Oneen . Aſſent, is not, or ought not to be Jig or ever of 
ient Force to bind. and. govern all Perſaus, their 
| 725 and Titles, that may claim any ntereſt. or 
Poſſibility in or to the Crown, in Poſſeſſion, Remain: 
os Haberitance, Succeſſiun or otherwi M1 T here 
n be nothing more expreſs about the Power of 
| — with Relation to the Succeſſion, and 
to ſhew the World that the Parliament of England, 
in the Act for the further Limitation of the Crown, 
. ies 13 V. III. and other Statutes to the ſame 
Purpoſe). was guilty of no Innovation, but only 
apply d the Fundamental Rules of our Conſtitu. 
tution to l Perſons, for thoſe Ends which 
they are intruſted ef On Nation, to promote and 
ſecutr. ln the 27th of Queen Eli cabeth it was en 
ated, Tbat all leihe Rebellions, or other 
"Practices diſcover'd and adjudg'd againſt her, by, 
: or with the Privity of any. one who PRE. 
{ TENDED Da Title to the Gro wn, 28. ſuch Per ſons 
lhould be rides, 2 309 0 led for ever to bave, 
or claim the Crown irtue of ſome Clauſes 
x in this Statute, MARY Queen of Scotland was af. 
ter wards executed; and her Son was fo ſenſible of 
the Force of this Law, that he pretended to no 
Manner of Title during the Life of Queen Ell 
ZABETH, who would never ſuffer him to be de- 
clar q her Succeſſor. The Act of Recognition made 
on King James's coming to the Throne, particu- 
larly inſiſts on the Act of Parliament made in Fa- 
vour of HENRY the Seventh, whereby he came 
in as Heir to that Entail, the Iſſue of enry the 
VIII. being extinct in Queen Elizabeth, Sans 
ame- 
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James ſuecteded bis Son Charles the Firſt, the Hi - 


of | whoſe troubleſome Reign and tragi- 
cal Death is knowu to every ed His Son 
CHARLES the Second enjoy'd the 


* 


exrlude his Brother the Duke of YORK from ſuc- 


ceeding him. The Reaſpns for this Proceeding 
were ſo cogent, jult, and univerſally convincing, 


that the Commons of England, in Parliament aſſem- 


bled, did paſs their Bill; tho! the Artifices and the 
Influence of the Court, as well as the miſtaken 


Notions of all the Biſhops, and of ſome Temporal 
Peers, made it be rejected by the Lords. But the 
Evil Day was only put a little farther off, for in 


four Years and ſome odd Months Reign, he made 


ſuch Havock of all Laws, drove fo furiouſly at ſet. 
ting up Pohery, and appear d to be lo firmly leagu d 
with the King of France, the natural Enemy to 
England, that, at laſt, the whole Nation roſe up in 


Arms againſt him, and call'd in the Prince of 


ORANGE to their Aſſiſtance; whereupon he ab- 


dicated the Government, which by the Conven- 
tion of the States was ſettled on King WILLIAM 


and Queen MARY by the Act (before quoted, 
IV. and AA. Sef. 2. cab. 2.) tor declaring the 


Rights. and Liberties of the Subjects, and ſenling he 


_ of the Crown. Tbis Act declares the 


Violation of the Rights and Liberties of the Sub 


© jects of England by the late King James and his 
© Evit Counſellors, and their Defign to extirpate 
our Religion, Laws, and Liberties, and ſettles 
the Crown upon King VVilliam and Qieen Mary; 
© Remainder to the Heirs of the Body of Queen 
Mary; Remainder to Her preſent Majeſty and 
© Her Heirs; and Remainder to the Heirs of King 
Milliam, excluding all Papiſts, or Perſons mar- 


©rying Papiſts; in which Caſe, the Crown to 


© deſcend to the next Proteſtant in the Settlement. 


The Admuniltration was only in King WILLIAM, 


tho Queen MARY was among vs the acknow- 
ledg'd Heir of the late King; and tho' his other 
Daughter, Her preſent Majeſty (then her Royal 

E | en Q 2 7 7 High- 


| rown jor his 
Life; but there were ſeveral Attempts made to 
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A into the 
© Pains of Death and Forfeitures as another Tray- 
tor, and makes it no leſs than High Treaſon for 


REMARKS and” 
Highneſs the Princeſs Anne of Denmark) ſhew d a 
particular Zeal for the Proteſtant Religion, and 
no leſs Regard to the Liberty of her Country on 
the late Revolution; yet the Prince of Orange, by 
her MAJESTY's own Conſent, was to reign be- 
fore her. In the Year 1701, ſome time after the 
ever-to-be-lamented Death of the Duke of Gloceſter, 


the Parliament made another Act (12 & 13 Gul. 3. 
Seſſ. 1. p. 2.) for the further Limitation of the 
Crown: Which ſettles the * Crown, after the De- 


© ceaſe of King William and her preſent Majeſty, 
upon the Princeſs Sophia, and the Heirs of her 
© Body, being Proteſtants, — each in that 
* Succeſſion join in the 

© Church of England, as by Law eſtabliſſi d; 
© and if not a Native of Exglana, this Nation not 


© tobe oblig'd without Conſent of Parliament to 


© engage in any War for Defence of any Domini- 
© ons not belonging to the Crown of England; and 


that none but Natives (except born of Engliſb 
parents) ſhal) then be Members of the Privy 


* Council, or Parliament, or have any Place or 
© Grant from the Crown. All Judges Commil- 
© fjons to be quam diu ſe bene geſſerint; and no 


© Pardon under the great deal pleadable to an lm - 


© peachment of the Houſe of Commons.” With 
ſome other Reſtrictions and Limitations. 


Not long after, an Act was paſs d (13 & 14 Gul. 
3. c. 3) for the Attainder of the pretended Prince of 


Wales of High Treaſon. * Which convicts him 


of High-Treaſon, for daring to proclaim himſelf 
© King of England, records him to Poſterity for a 
Fraytor, bred up by the French King to introduce 


© the ng Superſtition and French Government 
e Kingdoms; ſentences him to the ſame 


© any Engliſu Subjects, who from and after March 


© 1. 1701, ſhall hold any Correſpondence with 
© him, or remit or pay him any Money. The 


* ſame Seſſion (13 and 14 V. z. c. 6) Another Act 


as pals'd for further Security of his Majeſty's 


Perſon 


munion with the 


e . . d ᷣ̃ ͤ ᷣ . ß dd V omen, 


„ A ͤ˙. 5 Wot : 


_— I "9 


uw IH » * as# wo 


wm © w iT: vv » wy wW TV. TD CY 0  }R9ﬀx- 1h oe 


OBSERVATIONS 
* Perſon, and the Succeſſion of the Crown, &c. which 
© enatsthe Oath of Ab juration, and makes it High 


© Treaſon to 


Her preſent Majeſty's Succeſ- 
© ſjon to the — 1010 0 


Upon Her Majeſty's Auſpicious Acceſſion to the 


Throne, in the Seſſion continued from the King's 


49 


1 + Aft was paſs d to declare the Alter ati- I 1 Annæ 


on in t 


2 A B. 70 2 3 9 

roſeſs, te a eclare in m nſcience, 
5 — God and the World, That js: Sovereign 
© Lady Queen ANNE is LAWFUL and RIGHT- 
© FUL QUEEN of this Realm, and of all other 
© Her Majeſty's Dominions and Countries there- 
© unto. belonging 


. Saya to be Prince of Wales 
during the Life of the late King James, and ſince 
his Deceaſe pretending to be, and taking upon 
e himſelf the Stile and Title of King of England, 


by the Name of James the Third, or of Scotland 


by the Name of James the Eight, or the Stile 


and Title of King of Great Britain, hath not 
« any Right or Title whatſoever to the Crown of 


« this Realm, or any other the Dominions there- 
< unto belonging: And I do Renounce, Refuſe, 
© and Abjureany Allegiance or Obedience to him. 
And I do Swear, That I will bear Faith and true 
6 Allegiance to Her — Queen Arne, and Her 
© will Defend, to the utmoſt of my Power, againſt 
< all Traiterous Conſpiraries and Attempts what- 
© ſoever, which ſhall be made againſt Her Perſon, 


© Crown, or Dignity. And | will do my beſt En- 


© deavour to diſcloſe and make known to Hier Ma- 
« jeſty, and Her Succeſſors, all Treaſons and Trai- 
© terous Conſpiracies which I ſhall know to be a- 
© gainſt Her, or any of Them. And ] do faithfully 
© Promiſe, to the Utmoſt of my Power, to Support, 


* Maintain, and Defend the Succeſſion ot the 


* Crown againſt him the ſaid James, and all other 


* Perſons whatſoever , 2s the ſame is and ſtands 
. > © Settled 


And I do ſolemnly and ſin- 
. © cerely declare, That J do believe in my Conſci- 
© ence, the Perſon 


OATH of ABJURATION, &c. which c. 22. 
Oath runs as follows: bo 


Settled {by an Act latitbled, An Act declaring 
© the Rights and Liberties of the Sabjed, aud Set- 
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© tling the Succeſſion of the Crown] to; Her preſent 
© Majeſly, and the Hetrs of Her, Body, being /Pto- 
teſtants; And as the fame'[by One other Act, In- 
© tituled, An Act jor the furtber Limit ation.of the 
© Crown, and better Sechring the Rights and Liber- 


ties of the Subjeft] is and ſtands Seitled and Eu- 


* 1 Annæ 


C. 17. 


© tailed, after the Deceaſe of Her Majeſty, and for 
© Default of Iſſue of Her Majeſty, to the Princeſs 
© Sophia, Electreſs and ; Dutchels Dowager of Han- 
© over, and the Heirs of Her Body, being Prote- 
© ſtants.,' And all tbeſe things I do plainly and ſin- 


© cerely —— and Swear, according to 


theſe expreſs Words by me ſpoken, and accor- 
© ding to the plain and common Senſe and Under- 
© ſtanding of the ſame Words. without any Equi- 
© vocation, Mental Evaſion, or ſecret Reſer vation 
© whatſoever, And 1 do make this Recognition, Ac- 
© knowleJgment, Abjuration, Renunciation, and 
© Promiſe, heartily, willingly, and truly, upon the 
© true Faith of a Chriſtian... So help me Cod. 
In the firſt Parliament ſummon d by Her Majeſty 
an Act was * paſs d for enlarging the Time for ta- 
king the Oaths;, by which tis made HIGH. TRE A- 
SON by any Over- Att to attempt to deprive or hin- 
der the next in Succeſſion to the Crown, according to 
the Two Atts of Settlement. „ Eng - 
And here J ſhall, with Pleaſure, obſerve, T hat 


the laſt Five Acts were paſt, while the preſent 
o 


Lord HIGH-TREASUR 


* Anglia 


Libera, p. 


30. 


who was Speaker 
of the Houſe of Commons in Thrce ſucceſſi ve Par. 
liaments, fill'd the Chair of that Houle :. And 
that his Lordſhip either was the FIRST, that 
Suggeſted to King IVliam the Settling the Suc- 
cellion on the moſt Illuſtrious Houſe of Hano- 
ver, or at leaſt the Chief Promoter of it, in 
the Houſe of Commons; where the Propoſition 
was receiv'd with all Unammity and Chearfulneſs. 
Every Body (lays the Author of a Buok + wri- 
ten upon that Occaſion) began to ominue well 10 
this Matter, when a Ferſon of ſuch acknowledged 


Learning, 


WW”. kn. 
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Learning, and uzparallel 4 Ability in Parliamen- 
rary Aﬀfatrs as Mr. HARLEY, the preſent Speaker, 
was ohſerd d occaſionally to drop his: Sentiments a- 
bout, it, ſome Days be ore 7t came to be the proper 
Zuſineſi of the Houſe And afterwards one of 
the Members h. „g to mentjon our Danger 
from the . Wales, f * 
1 3 left uncertabr,the-Speaker ſuid, That 
* he hoped in a little Time our infamous Di- 
ſtinctions and Parties, but particularly JACO- 
* BITISM, ſpould de wholly” abolilh'd and ex- 
tirpatecl 3 and that it was too I an Honour 
© for that PRETENDED PRI 

* Name as, mach as mention d in that Aſſembly. * 
To this 1 ſhall only, add,” That the preſent Lord 


e 


TREASORER vaſuęd himſelf ſo much on the 
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CE to have his - 


great Share he had in the - Second Act of Settle- 


ment | abovetnention'd, That, (1 am inform'd) he 
cauſed” his own PICTURE to be drawn by Sir 


Godfrey Keller, with the Scroll of that very Act 


in hi Hand. The Authors I contend with who 
it ſeems, had, free Acceſs to his Lordſhip's Ei- 
brary ; (which, indeed, is open to every Body) 
could not be Strangers to the Paſſages before- 
mention'd : But I leave them to tell the World, 
what Perſons mY have in their Eye, when 
they tell * us, © That Queen El;zabth's CHIEF 
© MINISTERS, who had been moſt active in 
© bringing the Mother (Q: Mary of Scotland) 
8 he caffold, were not afraid to continue 
© their utmoſt Endeavours to bring the Son to the 
© Throne, So much more powerful was their 
© Concern for the Intereſt and Welfare of their 


Country, than their Regards to their own 


þ 18 afery and Advantage. ” The Meaning 
of this Infinuation is bat too'plain : But can the 
Authors of The Heredirary Right be fo fond as 
to ſuppoſe, That the Perſons who have been 


eminently Inſtrumental in the Bringing about 
and Aſſerting the late Happy Revolution; in keep- 


ing out the Abdicated King; in Settling the 


Succeſſion on the moſt Serene Houſe of Hanover; 


4 Ys 3211. 
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mention d; and the 2 


„„ Nin Ons 1 0 
In Attainting the Pretended Prince of Wales of 
High Treaſen; and in Engaging Bath Heuſes of 
Parliament, both preſent and to come, all Jud 
Magiſtrates, in ſhort all Officers Civil and Mi- 
litary in Great- Britain and Ireland to renounce 
and ABJURE him by a ſolemn Oath: Can they, 
I. fay, ſuppoſe, That Men who have done all 
this, will ever be ſo void of Senſe or common 
Prudence; (not to mention other Conſiderations) 


as to give up themſelves, and the whole Nation 


to the Mercy of a Popiſh Prince, who bas Suck d 
in the Maxims of a French Governmeot with his 


would Suggeſt him to forgive; 
ous Duty, to the Memory of 


with the utmoſt Rigor? 5 
But this is Putting Caſes of Events that ſhall 


Nuarturalizes the 


of her Majeſty's Perſon and Government, and of 
the Succeſſion to the Crown in the Proteſtant Line. 
T his makes it High Treaſon to affirm by Writing 
or Print, That her Majeſty is oot Rightful 
Queen, or that the Pretended Prince of Wales, 
or any other Perſon, has Right, other than ac- 
cording to the Two Acts of Settlement; and 
Premunire to affirm the ſame by Word of Mouth. 
It enacts, that in caſe of her Majeſty's Demiſe, 
the Parliament, Privy Council, and all the Offi- 
cers Civil and Military then in being, ſhall con- 
tinue Six Months, unleſs ſooner altered by the 
Succeſſor: That the Privy Council ſhall wad 
| 8 
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all convenient Speed proclaim the next Prote- 
ſtant Succeſſor, onal ra to the ſaid Acts of 
Settlement, on Pain of High Treaſon; and, That 


all Officers, refuſing their Commands will incur 


the ſame Guilt. That if ſuch next Succeſſor be 
ont of the Realm, the Archbiſhop of Canterbury, 


the Lord N or Keeper, the Lord Trea · 


ſurer, the Lord Preſident of the my 
the Lord Privy-Seal, the Lord High-Admiral, and 


the Lord Chief Jaſtice of the Queen's Bench for 
the Time being, ſhall be Lords Juſtices in the 


Name of the Succeſſor, to execute all Acts of 


Government, That the next Succeffor may, du-. 
ring Her Majeſty's Life, by Three Inſtruments 


der Hand and Seal, appoint other Perſons, 
being Natives of England, to be added to the o- 


ther Seven, of whom — leſs than Five) may act; 


of which Three Inſtruments, the Succeſſors Re- 


ſident ſhall have one, the Archbiſhop of Canterbury 


one, the Lord Chancellor or Keeper one; and if 
Her Majeſty die without Iſſue, tis to be open'd 
in Privy. Council. If there be no ſach Nomina- 
tion, then the other Seven Lords Juſtices ſhall 
act, but not diſſolve the Parliament without the 
Succeſſor's Direction. Z 
$ Arne, cap. 8. The At of Union enacts 
and confirms the Succeſſion to the Monarchy of 
the United Kingdom of Great- Britain, according 
to the former Acts of Settlement. 

6. Anne 
her Ma jeſty's Perſon and Government, and the 
Succeſſion of the Crowne of Great-Britain in the 
Proteſtant Line. It enacts the ſame Clauſes of 
Treaſon and Premunire, and the ſame Oath of Ab- 


juration in relation to the United Crown of Great- 


Britain in the Proteſtant Line, as the 4th of 
Anne, and that any Nomination of additional 


Lords Juſtices already made by the next Suc- 


eeſſor, ſhall hold good for Great Britain. 
6 Anne, cap. 14. An Act for the better Sect 


rity of her Majeſty's Perſon and Government, 8 
cers 


Enacts the taking the Oath of Abjuration by. 


cap. 7. An Act for the Security of 


250 


R EN. ARK S and 0 


fers in Scotland, as was before in England, and 
Kefuſers adjudg'd Popiſh Recuſants convict. 


6 Anne, cap. 23. An Act for further Proviſion 
for the Election of Sixteen Peers in Scotland: En- 


| joins all the Peers (Electors) to take the Oaths 
of Allegiance and Supremacy, and ſubferibe the * 
Declaration, and take the Abjuration 'Oath ; and 

enacts that no Perſon ſhall be admitted to 
vote" at any Election for Members of | Parlia- 
ment, who refuſes to take the Abjaration Oath, . 

chief 

All we need to obſerve in relation to theſe 
wiſe Proviſions for the Security of our Religion, 
Laws, and Liberties, is that the ſeveral Parlia- 


which may be tender'd by the Sheriff, or 
Perſon taking the Poll. =” | 


oy 


ments who enaRed theſe Statutes, have acted 


according to the conſtant Practiſe of former Ages, 


ani the Nature of our Excellent Conſlitutlop,, - 
The Authors, I contend with, lay no ſmall Streſs 


on the Authorities of Civjlius anJ” Lawyers to 
maintain their 9 either of an Hereditary, 


Ceſſionary, or Teſt amentary Right: But to deprive 
825 at once of that WEAK, tho plaufibte, 


Support „ tis ſufffeient to obſerve, That all the 


Authorities they either do, or can pollible alledge, 
relate only to the Children of private Perſons; 


in which Caſe 'tis juſt and neceſſary to follow. 


the Letter of the Law; But that in what relates 
to the Succeſſion of a Crown, the Opinion of 


Civilians and Lawyet$3s of no Manner of Weight 


or Authority, any further than it is agreeable 


to the Conſtitution, or expreſs Laws of each Par- 


ticular Kingdom. NETS 
Let vs illuſtrate this Important Point: *Tis a 


Maxim receiv'd in all civilize1 Nations, where 


the Crown is Hereditary, That the Chil- 
dren who have a Right to it by Birth, are ac- 
counted the Children vf the Nation; and this is 
the Reaſon why they are call'd by the Name of 
the Nation, and not by that of their Family. 
Thus in France they are call'd Enfants de France, 
and in Sin and Yortngal, lnfanio's or Jafanta's 
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of thoſs.- Kingd t o 
Blood and Paxentage takes Place in the Families 


of Princes as well as of private Perſons, yet this 


Relation, or Political Parentage, by whic Chil- 
dren, acquire a Ri 


Country it ſelf, which they ought to govern by 
its eſtabliſh'd Laws. Therefore tho' private Per- 
ſons may deprive their Eldeſt Sons of the Right 


which they have by Birth to their Eſtates; yet 
this Sort of Diſinheriting lies not in the Power 


of a Father either in France, Spain, or Portugal, 
without the expreſs Conſent of the States; much 


leſs therefore with reſpect to the Kingdom of Great- 


Britain, Where the Hereditary Sicc eſſion is deter- 


mined and [mitted by the Lam. The Nation 
has reſery'd: to it felt ' alone, the Right of pro- 


viding for the preſſing and extream Neceſſities 


of the State in extraordinary Caſes; as when it 


bas en d that the actual Poſſeſſor has over- 


turn d the Conſtitution and govern'd contrary 
to the Laws; or when the next Heir was found 
not to be endow'd with the neceſſary Qualifi- 


cations for Government, then they call'd one of 


the other Branches, of the Royal Family, in whom 
they found ſuch Qualifications, join'd with Proxi- 
mity, of Blood, according to the Fundamental Con- 


ſtitution "Bu. Kingdom. 


This already been proved to have been 
practiſed in England, on ſeveral Occaſions; and 
is confeſs'd on all Hands: And as for the other 


Part of Great. Britain, I ſhall content my ſelf 
with taking Notice, That John Biol King of 


Scotland, Was, with his Poſterity, for ever 
EXCLUDED from the Crown, by Reaſon of 
his Mal- Adminiſtration ; and thereupon the Royal 
Branch of the Family of Staart was call'd to 
the Throne. Now if, according to the Authors 
I contend with, Abſolute Hereditary Right ought 
to take Place, the Conſequences are plain, none 


of the S uart Line had a Right, to the Crown 


of Scotland, and ſo the very PERSQN, whole 
- Wl dE N | Title 


oms: Becauſe the the Right of 


n Act Right to the Government of a 
Country proceeds from the Conſtitution of the 
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Title they endeavour to aſſert, will ſnd ex- 
cluded. . What has already been ſaid is abun- 
_ dantly ſufficient to confute all the LAW- 
ARGUMENTS of our Adverſaries. It would 
require more Time and Labour to rectify their 


=, REN o\ K s and 


Miſtakes in Point of Hiſtory and Matters of 
Fact: But as this is not altogether ſo materia! 


as the firſt; I ſhall only give the World a 
Sample of their Cander AT Sincerity, in the 


ſingle Inſtance of Biſhop MERKS: Which Caſe. 
I c o 


rrow 


uſe before any , becauſe I may 


the Judicious Remarks made already upon it, by 


* Dy. a Learned * Divine. 
White, We have nothing remaining of Biſhop Merl, 


Kennet Works, (aye IF Kenn et) and can judge 


in a leiter! little of haracter, but that he was a 
ro the Lord warm and turbulent Man; an Adberer to Ri- 


Biſhop of © chard II. after his Abdication, an Enemy to 


Carliſle. « Henry IV. when legally eſtabliſh'd on the 
© Throne; nay, a Conſpirator, and by Law ad- 

* judged a Traitor, for no leſs than attempting 

to murder the King, and to promote a Frencn 

© Invaſion: For that was the Form of his In- 

© ditment, and a true Verdict found upon it, 

© Quod ipſe & alii complures falso, nequiter, & 


© fubdole contra Ligeantias ſuas ' premachinantes, 


© vis & mods quibis excogitars poterat, qualiter 

© minum Regem deſtruere poſſent, & MURDRARE, 

© & Regmm ANGLLIE cam INIMICIS NO- 
_ © STRIS de FRANCIA de novo inhubitare---- And 

© all this pro Domino RICARDO muper Rege 

© Angle, qui antea pro mais & iniqua guberna- 

© rione Regni Angliæ per onnes Status ejuſdem 


Kegni à regimine ſuo Regni prædicti non imme- 


© rito depoſitus fuit. [Rymer Acta Publ. Tom. 


* VIIL g. 165.3 One would think theſe Crimes 
* of Plottrag to murder a Crowned Head, and 
* to bring in a French Army, were ſo baſe and 


* unnatural, that none but a very Popiſh Pre- 

. © Hate could be guilty of them; and none but a 
French Writer, a Maimbourg, an Orleans, or 
 * fo, could make any Apology for them. ; mo 
| | 85 this 
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« this Engliſh + Gentleman, who, I preſume,'+ The Au- 
would be thought a Proteſtant, has now at this : box of the 
Juncture made Biſhop MERKS to be the Aan Heredita- 
© of Conſcience and Integrity, 14 70. I hope none") Right, 
© of the Conſpirators with the French Fleet, at ““ 
© leaſt none of the intended Aſſaſſins of Kivg 
William, will ever come to have this Chara- 
( cter given of them in England, tho! they have 
© an equal Title to it. But, I do not intend to 
concern my ſelf ſo much about this Biſhop's 
Character, as about this Gentlemar's miſrepre- 
I ſenting the Hiſtory of him. He dwells much 
© upon the bold Speech he made in Parliament, 
and publiſkes the Occaſion and Copy of it from 
5 © my Lord Coke, who did not ſo much as know 
the Biſhop's Chriſtian Name; and who indeed, 
though an Oracle of Law, did very little Ju- 
© ſtice to Hiſtory, It is to Me a Queſtion whe- 
© ther the Biſhop made any ſuch Speech. The 
© Gentleman himſelf confeſſes, that the original 
* known Authority upon which the Truth of this 
© Story depends is J. Hall's Chronicle, written in 
Henry VII, Reign: Whoſe Authority had 
been better, if either the Matter could be ſup- 
ſuppoſed to have been within his own Know- 
© ledge, or he had produced ſome Evidence for 
it. But it was near 150 Years after the Speech 
vas delivered, and find no Heads, no Hint, of 
it in any Writer who lived near the ſuppoſed. 
© Time of ſpeaking; no, nor in the Reign of 
Edward IV. when upon that Return of the Tork 
© Family, the Hiſtorians, and the very Acts of 
Parliament, did all that was poſſible to honour 
_ * thoſe who had been Traitors againſt Henry IV. 
* If wegoback to what we have of the Rolls of 
Parliament in that firſt Year of Henry LV, there is 
© a Reference had to a great many Speeches, and 
very hot Words, that came from thoſe Peers, 
* who were ſoon after in Rebell ion; but no Inti- 
* mation of a Word ſpoken by the Biſhop of Car- 
* liſle, whoſe very Name is omitted in the Roll 
* reciting all the Lords Spiritual and Terper 
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remote to build any thing upon it. 
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3 i who voted ar the Time Sir Edward Coke mention; 
ens this Gentleman is likewiſe pleaſed to confeſs. 
And therefore he need hot have raiſed any Doubts 


about the Timejng of the — Beginning 
© or End of the Seffion, till he could fir ſt truly af- 


| firm, that ſuch a Speech there was, or to ſuch bur- 


< poſe, tho we find nothing of it till near a Century 


v and a half after the Speaker's Death. I ſuſpect it 


© vas a Speech made for him in latter Times, and 
the rather becauſe there are ſo many different Co- 


hies of it, every following Hiſtorian dreſſing ĩt up 


Ein his own Oratory, Not that I am concerned 


© whether there was any ſuch real Speech or no; l 


am only ſure the Authority for it is too dark and 


” © 


© I proceed to much groſſer Miſtakes of this 


© Gentleman about the Biſhop. He ſays, It does 


© not appear that any Judicial Proceedings were bad 
© againſt the Biſbop jor this Speech. Why tw; I hope 


there never will be any judicial Proceeding a- 


© gainſt any Member of either Houſe for a Eibert 
© of Speech within Doors: And yet it ſeems this 
© Biſhop's denying the Right of the Prince in Po/- 


© ſeſſion, and preſuming to ſpeak in favour of one 


© under a Parliamentary. Excluſion, did not paſs 
© without Cenſure of the Lords, and a'fort of Ju- 
© dical Proceeding in that Houſe * For Sir Edward 
© Coke affirms, that for this Speech he was arreſted 


X by the Earl- Marſhal, and committed to Cuſtody. 


< But, if it be no great Fault in a Gentleman to af- 
© firm uncertain hings, it is however leſsexcuſa- 

© ble, if he aſſert for Truth what is demonſtrably 
© an Error. As at the Bottom of the ſame Page, 
'©. when he ſays, We are very welt affured; that with: 
in two Months after Henry Is Acceſſion to the 
'© Crown, he was deprived of his Biſhopreck of Car- 
© lifle, and tranſlated to a poor one of little or no 
© Flue, by the Pope's Authority. For this he cites 
© Weal/mgham Hiſt. Ang. in Hen, V. p. 364 But 
© what does Mulſingham there aſſure him? That 


. © Biſhop Merks was deprived of his Biſhoprick of 


© Carlifle by the Pope, or any Authority of the See 


0 
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© red, however again promoted. 
© hain expreſs that Removal to have been within 


1 OBSERVATIONS. FR Pref 
© of Rome? No] he only ſays he was tranſlated by 


© the Pope, which 1 think, proves him not depri- 


© ved; for then he had lot ber property 11K 4 
But does Walſing- 


© two Months after Henry Vs Acceſſion to the 


© Crown? No, not a Word of the Time, and by 
© undoubred Records we know the Time better. 


© That King's Acceſſion to the Crown is computed 
© from Sept. 30. 1 399: So that two Months after it 


© carrfes us no farther than the Beginning of De- 


© cembey in the ſame Year. And yet we find him act- 


_ © vally Biſhop of Carliſle (neither deprived nor 


© tranſlated) above five Weeks after this, even 


© when he was committed for High- Treaſon on the 
©'10th of January 6 he Words of the 
0 


Warrant. that Day to the Conftable of the Tower 
© are, Mandamus vobis quod Thomam Epi ſcopum 
Karleolenſem, & Rogerum Walden Clericum - 
© recipiatis---- T. R. apud Weſtmon. X Janvar. 


© Reg. 1. 1399.) where by good Lack be is joined 
with adeprived Biſhop, Roger VValden deprived 


© of the See of Canterbury, and therefore called 


© Bithop of Carliſte been at this time deprived, he 


© would have been ſimply ſtiled Thomas Merks 


Clericus; or had he been tranſlated, he would 


© have had the Title of his new See. 


© Yet the Gentleman upon this one Miſtake runs 
into many others. He makes this early Depriva- 
© tion from his Biſhoprick, to have been before the 


© Treaſon for which he was indiffed. And I wiſh | 
© indeed, for the Biſhop's Honour, it had been ſo. 


But Matters of Fact are ſtubborn Things, and no 


Fact can be more certain, than that his See was 
full of him, while between December 6, and Fan- 


© wary 10, he had committed ſeveral Treaſons, and 
© was put into Caftoiy for them. Nay, I doubt 


I not but he continued actual Biſhop to the very 


Time of his Trial and Conviction. For 18 Days 
© after his Commitment, when his Trial was com- 
* ing on, the King ſent a Writ of Intiraction tothe 


* Judges 


1 Ahoy of Cer Clerk, to teach us, that had.the 
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© Judges how to proceed in the Indictment of any 
1 . 2 any 


and ordered the legal and 


Archbiſh 
« accuſtomed Courſe to be taken, without Regard 


to their Spiritual Function, by which tis plain he 
© meant the Caſe of Biſhop Merks then to be 
© brought upon his Trial. This was dated at 


© Weſtminſter, xxviii. Jauuarii, Reg. 1. [Rymer. 


© Afta Pub. viii. p. 123.] The Gentleman under- 


© takes to ſay r, That this early Deprivation 
ig to be A ro no other C auſe beſides the Li- 


© berty he took in his Speech, or his Refuſal to do Ho- 


2 eto Henry IV. When tis plain there was no 


Efett, I will not diſpute with him the Cauſes 


© of it; yet he is unlucky in aſſigning ſuch Cauſes 
© as, were the Effet would make directly a- 


_ © gainſt him, If deprived for the Liberty of Speech, 
ſ then methinks there was a judicial Proceeding a- 
; 4 him for that Speech; which the Gentleman 


juſt before flatly denied: If it were for Re- 


© fuſal to do Homage to Henry IV. as nothing appears 
like it, ſo I doubt ſuch Refuſal — 2 crimi- 


© nal in the King's Courts) would not have ſerved 
© asa Canonical Reaſon for the Pope to have depri- 


ved him. It is well known that the ſame Pope's 


© Deprivation of Archbi Walden, was for an- 
OT Gra _ . 


_ © be Gentleman goes on to another notable Fan- 


*cy; ſays he, It may be here obſerved hom highly 
: 42 — and Henry IV's Tale, ſince he de- 


© prived Biſhop Merks for not ſubmitting to him, and 


that contrary to an expreſs Act of Parliament made 
1 by Richard II. againft Tranſlations of Biſhops by 
the Papal Authority. In this one Obſervation, 
the Miitakes are almoſt as many as the Words. 
The Pope did not favour Henry 1V's Title till he 
* was Warm in his Throne, and able to ſupport bis 


_ © own Title; nay, not till he had purchaſed his Fa- 


© your by the Perſecution of Hereticks, and ſhed- 
© ding the Blood of the poor Lollards. And the 
© Pope's Clergy were much more inclinable to the 
© abdicated Prince Richard Il. and were forward 


din moſt of the Stirs and Rebe llious againſt 77 


Dre 
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W. and may, if the Gentleman pleaſe, be called 
© Sufferers for their Loyolty. An Archbi of 
5 22 diſgraced and deprived, an Archbi- 

or 


© ſhop of York ſentenced and beheaded for Treaſon, 
< Biſhop Merks found guilty of the fame Crime; a 
0 N Norwich begging the King's Pardon; 
an Abbot of Weſtminſter ſo afraid of the Diſco- 
c "ey of his Treafons, that he died of that Fear ; 
© and at leaſt two Secular Prieſts hang d for Ac- 
© complices with Bifhop Merle, one of which, 


« firft PERKIN in this Kingdow, and took upon 
© him to perſonate the abſent King Richard. All the 
© Hiſtory of that Reign of Henry IV. makes it evi- 
© dent, that he had not fo much the Hearts of the 
© Clergy, nor indeed of the Nobility, as he had of 
© the Commons and People of England, who in 
© thoſe Days underſtood what it was to be deliver d 


from Tyranuy and Oppreſſion. Our late Revolution 


© was much more happy in being the univerſal Voice 
© of the Nation; and wherein the Prelates and 
* Clergy (for the greater Part) had as much Hope 
© and Joy as any other Pody of Men. But to re- 
turn to the Gentletmman and his unlueky Obſerva- 
tion: If the Pope deprived Biſhop Merks, (for 
© which I never ſaw a Fon ority, and he brings 
© none) it could not be barely for no: ſubmirtivg to 
© the King before he broke into Rebellion, but it 
muſt be after his Treaſons, nay after his Trial and 


Conviction; till when he was Biſhop of Carliſſe, 


*as the Records exprefly call him. Nor did the 


Pope in this Matter uſe any Papal Authority con- 


* trary to expreſs AF of Parliament againſt Tranſla- 
tions of Biſhops ; For I dare 1 the Pope 
did not tranſlate him to any See in England or 
ales; if he had fo done, we ſhould have heard 


*of ſame Bulls, or other Token of it. And it is 
* beſt for the Gentleman's Argument, that the Pope 


did not tranflate him: For certainly it would be 


an odd Inſtance of the Pope's Favour to Hen IV. 


* that his Holineſs, againſt the King's Will, rran- | 
* ated a Biſkop that 2 ſubmit to him, and 


. 
. 


was (for ought J know) the 


this 
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©this not only in Defiance of the Royal Pleaſure, 
© but of an expreſs Act of Parliament. I muſt beg 
© this Gentleman and his Friends to know, that in 
© the dar keſt Times of FORT Ye Sur Engliſh Fore- 
© fathers would not ſuffer the Pope in England to act 
any thing contrary to expreſs Acts of Parliament: 


And at this Juncture of Herry IV's Acceſſion to 
© the Throne, the two Houſes of Parliament were 


© the fartheſt from conniving at any ſuch Breach of 
© Statute; for the Violation of Statutes was now 
charged as the main Grievance in the late Reign of 
© Richard Il. and was to be redreſſed and effectually 
prevented for the Future. 5 
Our Hiſtories and Regiſters know nothing of 
© ſuch Tranſlation of Biſhop Merks. Roger Walden 
e indeed, after his Deprivation from the See of 
(Canterbury, was tranſlated (if the Gentleman will 
e ſo call it) to London; but this after he was fully 
c reconciled to the King, and by the King's Favour 
rather than the Pope's. And we have ſo much 
Proof of this Tranſlation, or rather new Promo- 
tion of Walden, that had the like happened to 
_ Biſhop Aerts, it is very ſtrange that there ſhould 


© not be the leaſt Footſtep of it in any of our Ci- 
bh 


© vil Records or Eccleſiaſtical Regiſters, as far as! 
© could ever ſee or hear of, have ſeen or 
« ſearch'd for moſt of them pertaining to Church 
Affairs. 5 55 
The Gentleman again is angry, that Dr. H gden 
© ſhould ſuppoſe, That Biſhop Merks pleaded the 
Pardon of Henry IV. for that Conſpiracy againſt 
© him. Says the Gentleman, in big Words, But 
c how comes the Doclor to know, that Biſhop Mer ks 
c ever pleaded Henry IV's Pardon? In what VVri 
« ter or Hiſtory is it tobe found? And after a little 
t more Inſult, he is pleaſed to add, Je are yet to 
f ſeek for Authority for this Piece of Hiſtory, Whe- 
ther he has ſought, or whether he be willing to 
find, I cannot tell: But I found it very clear and 
plain beyond all Exception, upon the original 
„Koll of his Trial and Diſcharge, that on the 


© /Yeaneſday next after the Feaſt of the Gamer 
| jon 
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© fon of St. Paul, 2 Hen. IV. 1400. the ſaid Tho- 


£ mas Merks, late Biſhop of Carliſle, came before 
« the King (i. e. in his Court at //eſtminſter) and 


c ſurrendred himſelf to the Priſon of the Marſhal- 


« ſea; and then being ask d if he had any Thing to 
ſay why the Court ſhould not proceed to Judg- 
ment againſt him, he alledged (or pleaded) the 


7 — Pardon of the King granted to him of all 
reaſons, Murders, &c. and produced it, dated 


the 28th Day of November, in the ſecond V ear 


of the Reign of King Henry IV. and ſo was diſ- 


charged Dei Mercurii proxime poſt Feſtum 
Conver ſionis Santi Pauli, dictus Thomas Merks 
« nuper Epiſcopus Carleol, &C. ------ Rot. 4. An. 2. 
« Hen. IV. I think in this judicial Cauſe, there can 
be no better Authority than this Record of the 

Court to prove, that the late Biſhop Aerks in 


" Perſon being brought to 2 did plead his 


Pardon; which Pardon produced by him was ad- 
* mitted by the Judges, and he was thereupon diſ- 


charged. | 


©The Gentleman proceeds toa very ſtrange Sup- 


© poſition, That if Biſhop Aderks did accept and 
© plead the Pardon of Henry IV. yet ke did not 
thereby ſubmit to him, nor acknowledge his Au- 
c thority. Says he, /Yhat is the Conſequence the 
Doctor would draw from thence ? Does it follow 


that he thereby acknowledged him to be arightf:4 
King, or engaged himſelf to be his rrue and faithfel 
Sab ject for the future? Yes certainly, if the King 


*were Wiſe and the Biſhop honeſt; or elſe the 
| © Royal Mercy was a leſt, and the Biſhop's Plea 


6 of it was a great V/ickedneſs. A very dange- 


c rous Doctrine for the Princes he calls de fatto, 


c that if they grant a Par don to a Mau for Treaſon, 
c and that Pardon be accepted and pleaded, yet 
that Man has his Lite given, with a Liberty to 
commit more Treaſon. Farewel Policy, Equi- 

ty, Gratitude, and all manner of Conſcience! 
No Secu. ity, but never to pardon ſuch fort of 
* Men. 3 f No 
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-< Sureties bound for him, that from henceforth he 
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© Yet the Gentlemen inſiſts upon it, That tho the 


© Biſhop's Life was ſaved by the King's Mercy, this 


did not oblige him to be a good Subject, becauſe. 
« there was no ſuch Condition inſerted in the Par- 


don. Says he, with an Air ſomewhat imperious, 
It may be the Doctor thinks, there could be na other 


Motive for this Pardon, but only the Aſſurance he 


had given Henry IV. of becoming his good Subject 
. for the future. But by then was it not inſerted in 

the Pardon? VVhy mas that Reaſon omitted? Why, 
* preſume, becauſe in the current Forms of Par- 
© don no ſuch Aſſurance was ever before inſerted: 
© Nay, if any ſuch Covenant or Condition were 
c inſerted, it would not be a free Pardon, nor 
« perhaps valid; for I think 1 bave heard the 
Lawyers ſay, A Pardon is voidif it be conditio- 
cual, and not abſolute and full. If ſo, it was better 
for the Biſhop that this Reaſon was omitted, and 


left upon his own Conſcience to be ſufficiently 


implied and underſtood. I hope it is true in Law, 
becauſe very juſt and reaſonable, that in Pardons 


_ © of Grace and Favour, the Receiver's Submiſſion 
© and good Behaviour for the future is expected 


© and required, tho not ſpecified in the Pardon: 
And ] believe the Statutes have confirmed the 
Common Law in this Point, that upon Pleading 
c of a Pardon, there muſt be Surety given of good 
« Abearing, otherwiſe the Act of Grace would not 
have its due Courſe and Effect. Nay, if a Man 
plead a particular Pardon, he muſt have a Writ 

of Allowance, (faith Sir Mat. Hale, Pleas of the 
© Crown, p. 252.)! qui il ad trouve Surety ſom', Stat. 
© 10. Ed. III. And what if, after all this Gentle. 
man's Surmiſes, Biſhop Merks had the Wit to 
c take Care that his Pardon ſhould have a legal 
Effect. by finding Sureties for his good Abearing, 
« i. e. his living in dubmiſſion and due Allegiance to 


oc Henry IV? This again is in the very Record of 


his Trial and Releaſe Epiſcopus dimiſſus datis 


Aanucaptoribus, quod ipſe a modo bene Jo gerat; 


giving Mainpriſe, or having good and ſufficient 


Will 


* 
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„n 
will behave himſelf well, 7. e. never be again a 


© Traitor and Rebel. And what more juſtifies the 


s Biſhop than any of thoſe Gentleman's wrong 
and falſe Suggeſtions, he kept the Faith and Secu- 
cFity given to the Time of his Death, which hap- 

pened ſoon after. | | 


The Gentleman does another great Injury to the 
© Biſhop's Aſhes, by making YYValſingham ſay ex- 


e prefly, That when Biſhop Merks's Party was de- 
0 HT King Richard was ſo mortified at the News 
c of that Misfortune, that (as was reported) he vo- 


« lantarily famiſhed bel: For this he quotes not 
ut 7. 


c only V Valſingham, Hall's Chronicle; when 
vet neither of thoſe Hiſtorians ſay one Word of 
. Biſhop Merks's Party being defeated, Tho he 

was deep in the Conſpiracy, yet we know not that 


he was actually in Arms, much leſs at the Head of 
a Party in Arms. However, the Defeat of bis 
© Party could make no Impreſſion upon the Mind 


c of King Richard; for the Biſhop was in ſafe Cuſto- 


dy above a Month before K. Richard's Death; and 


c theRebels that continued ſome Time after in Arms 


till they were defeated, were by no Means to be 


, Called Biſhop Merks's Party. It is very remarka- 
able, chat this profeſſed Advocate of the PRE- 

TENDER ſhould be ſo much like his Maſter, and 
have ſuch evident Tokens of Suſpicion and ill- 
grounded Pretenſion in him. But indeed the De- 
$ fence of any Cauſe depends ſo very much upon 
the Merit of it, that I never knew an ill Cauſe un- 
edertzken, but that, however artfully manag'd, it 
c betray'd its own Weakneſs in the wrong Turns 
c and falſe Suggeſtions which an Advocate is forc'd 
to uſe for it. | could give abundant Proofs of this 

Connexion of a Cauſe, and the Patron or Pleader 

of it, in this Gentleman and his Hereditary Right; 
but I promiſed to keep only at preſent to this 


© ſingle Inſtance of Biſhop Merks; of whom, to 


© ſerve his Turn, this Writer has made a Story. 


and cover'd it with a Show of Hiſtory, and Re- 


* cords, when we find Error and Miſtake not only 
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© in the Whole, but in every particular Circum- 
© ſtance of it. | 
© The plain Hiſtory of Biſhop MA. ys ſeems to 
© be directly contrary to what this Gentleman 
© labours to repreſent it. This Thomas Merks 
© had been a Monk of Weſtminſter, and was by 
© King Richard preferred to the See of Carliſle 
© in the b firſt Year of his Reign; When 
rundel was violently driven from his 
© See of Canterbury, and an Intruder, Malden, put 
into it; and when moſt of the exorbitant Acts of 
© that Reign were done within the Compals of the 
© ſame Year, And therefore the Monks of Car- 
le, who had the Right of electing a Biſhop, 
oppoled this Brother Thomas, as ſuſpecting he 
was recommended with ſome ill Intention, at 
that Time of a general Corruption of the Court; 
and it was with reat Difficulty that they were 
at laſt over awed to chuſe him. This put bim 
into the Intereſt of the great Lords, who about 
the ſame Time were, advanced to extraordina- 
ry Honours ; particularly of Edward Earl of 
Rutlund, created Duke of Albemarle, Thomas 
Hallad, Earl of Kent, Duke of Surrey; and 
John Holland, Earl of Huntingdon, made at the 
ſame Time Duke of Exeter; the three Peers, 
who being more eſpecially obnoxious to a free 
Parliament, broke into open Rebellion againſt 
Henry IV. and feem to have drawn their 
Friend and Creature the Biſhop into the Snare 
with them: Tho' the Biſhop had another ſtron 
Motive to take that Side, upon his private i, 
perſonal Obligations to King Richzrd, being 
advanced by him from a Monk to a Secular 
Prelate; and being in ſo much Confidence and 
Favour with him, that the King named him ore 
of the Executors of his laſt Wil} and Teſtament, 
dated the 16th of April, 1398; and in the 
next Year ſeems to have carried him along 
with him into {reland, among ſeveral other 
Biſhops that he preſt to attend him in that 
Expedition. And this poſſibly is the Rea'on 
why we do not find him iu the laſt Parliament 
| | | r 
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or Convention of Richard II. being than in 
dervice and Attendance upon the King's Perſon 
© inthe Weſt. Nor do we ſo much as find him 
© mentioned in the firſt Parliament of Henry IV. 
© tho' we have an expreſs Roll of the Names of 
© the Lords Spiritual and Temporal, then pre- 

_ © ſent upon the chief Day and main Buſineſs, that 
_ © of diſpoſing the Perſon of King Richard; the 
very Time when they father - the notable 
_ © Speech upon him; when yet, if the Roll be 
© true, he muſt have ſpoke in bis Abſence and 
© by Proxy, (Kot. Parl. 1. 1 H. 4, u. 73. correct 

3 ly printed in Brady's Ric. II. Append. 132.) 
© There is indeed one Authority unknown to the 
© Gentleman, that, if true, muſt prove the Bi- 
© ſhop of Carliſle's Attendance in Parliament 1 
* Hen. IV. and that is an Extract I have by me 
* from the Regiſter of Scrope Archbiſhop of York, 
© running thus; Die Dominica xix. Oflob. 1399. 

Ain capella hoſpitis Archiepiſcopi Ebor. apud Lon- 
don juxta Weſtm. in Parliamento primo Henrici 
© quarti, Thomas Sumeſten Fpiſcopus Karleolenſis, 
 Monachus Weſtmon. perſonaliter conſt itu- 
tus, Domino Archiepiſcepo Eboracenſs Metropoli · 
tano ſuo e juſque Succeſſoribus obedientiam . & 

f idelitatem preſtat, Preſentibus tunc ibidem 
Abbate Weſtmon. Cc. This Memorandum, 
* if rightly taken, muſt be meant of Biſhop Merks, 
* who it ſeems like wiſe went by another Name, 
that of Sumeſtan. He is here in Preſence of 
his old Governor the Abbot of Meſtwinſter, 
© who had likewiſe gone with King Richard in- 
to Ireland, as Walſingham affirms, ( Hypod Neuſtr. 

Ip. 553.) and was in the firſt Plot againſt Hen- 
© ry IV. and perhaps the Inſtroment of drawing 
in the Biſhop his late Brother and Pupil. Up- 
© on which I muſt needs obſerve, that tho this 

| © Gentleman makes the Biſhop's Adherence to 
© Richard II. to be all Loyalty and {worn Alle- 
© glance, and to render him what he calls o g 
* rious an Example of Fidelity and Fortituae __ 
in Truth it was bis own Dependencies and his 
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© own Intereſts that cartied him to eſpouſe the 
© Cauſeof King Richard, and to oppole that of 
© King Henry, to whom, in a free Parliament, 
© he muſt have been anſwerable, for having been 
made © conſiderable a Tool of the late Ar- 


< bity ory | Reign, and the Aal-Admn Fran 


ie 


© However, if be were preſent io the Parlia- 


ment 1 Hen. IV, it is probable he might 


© ſpeak to ſecond ſome of the diſcontented Peers, 


, v1 op the Records and Reports of that 
© Parliament we have no Proof of his peaking, 


© nor of his appearing in it z) but I dare fay we ; 
— Copy that Speech, how) - 


© have no anthenrick l 
© ever The late Writers are [pleaſed to flouriſh 
© with it. Dr. Brady, who is pleaſed to aſſign 

© the Delivery of it upon propounding the Que- 
© ſtion, What ſhall be done with King Richard? 


* Ox Thurſday 23 Octob. (when yet in the Names 


© of the Biſhops then preſent, Name of the 
© Biſhop of Carliſle does not occur) takes the 
© Copy of it as found in the Firſt Part of Sir John 
* Hayward's Life of Henry IV, printed at Lon- 
© don 1599, which is a modern Harangue, and a 
piece fitter for Romance than Hiſtory. | 
Whatever this Gentleman fancies, the Pope 
never concerned himſelf about that Speech, nor 
could he poſſibly deprive the Biſhop upon that 


Account; for he was actually and legally a 
© Biſhop, not only for Two Alonths, within which 


© the Gentleman gives him 'a Papal Deprivation, 
but for foar Months after the Kinp's Accel- 
fion to the Crown. He was Biſhop of Carliſle 
when he acted the Treaſon, when he was com- 

mitted to the Tower for it, way while he was 
© Arraigned, and till he was Convidted. His 
© Tryal began on Tueſday before Candlemas, 1 
Hen. 4. in the City of London, when before 
* Thomas de Beauchamp, Earl of Warwick, and 
© other the King's Juitices, it was preſented up- 
© on the Oath of Twelve Men, That Thomas 
* Merk Filt.op of Carlifte, and others, had — 
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_ © ſpired againſt the King, Cc. upon which the 
© Juſtices Tent a Precept to the Conſtable of the 
© Tower to bring the 72 the ſaid Biſhop be · 
© fore them on the Wedne/day following ; and 
© being accordingly brought, he pleaded that he 
< was à conſecrated Biſhop, and by the Law of 
c the Land was not bound to anſwer them: But 
© this Plea not being admitted by the Judges, the 
© Biſhop making a Proteſtation of ſaving the Ec- 
© clefiaſtical 9 br a his Epiſcopal Privilege, 
a i upon being tried by his Country; 
© -and the Jury brought in a Verdict the ſame Day, 
© that the ſaid Biſhop was Gialiy of the Treaſons 
and Felonies aforeſaid, committed from the Feaſt 
© of St. Nicholas the Biſhop laſt paſt to the Feaſt of 
the Circumciſion of our Lord, and before and 
© after. Judgment was not then given by the 
© Tuſtices, bat the Biſhop was remitted to the 
© ſaid Prifon of the Tower, there to be kept in 
© ſafe Cuſtody. Rot. 4. 2 H. 4 This is Demon · 
© {tration, that the Biſhop was not deprived from 
© this See and tranſlated to another within two 
Months after the King's Acceſſion to the 
© Crown, as the Gentleman ſo poſitively aſſerts; 
© When at the four Months End he was impleaded, 
© tried, and convicted, under the Style of Biſbap vf 


> C kol. - 


© The Gentleman indeed offers an Authority 
_ © for the earlier Deprivation of Biſhop Aderks, 
* berauſe, fays he, we find the Temporalitics af 
© Carliſle were ordered to be furrendred to iI. 
* liam Strickhlmad 15 Nov. primo Henrici Quarti, 
* 1399, Citing for it Rymer viii, p. 106. Were this 
© literally true, Biſhop Aferks muſt have been 
* deprived within one Month after the King's 
Acceſſion to the Crown; fur the Election, Con- 
* firmation, and Conſegr ation, beſides allowing 
* Time for the Pope's Bulls, could not have been 
atherwiſe diſpatched for the Reſtitution of the 
* Temporalities to a Succeſſor by the Middle of 
| © November, The Miſtake is only of one whole 
* Year, that Writ for reſtoring the Temporali- 
. | 5 ties 
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ties to Biſhop Stricbland was not in 1399, 1 
Hen. 4. but in 1400, 2 Hen. 4. as all our Re- 
giſters agree. And fo run my Notes from the 
Tower Records, before I ſaw that uſeful Work 
of Mr. Rymer. Temporalia reſtituta Willielmo 
Stryckland, Epiſcopo Karl. 15 Nov. 2 Hen. 4. 
(Pat. 2. H. 4. Rot. 19.) The Gentleman can 
ſay, that in Mr. Rymer's Print, An. 1 Hen. 


4. 1599, is ſet in the Margin; but an Error 


of Miſprint can be rectified by any judicious 
Reader, and Mr. Rymer himſelf would have 


© helped him to correct it. For he places that 


Writ after ſeveral others, dated the End of 
November 1399, and” December and March fol- 
lowing. And this Writ of Reſtitution was af- 
ter them in order of Time, as well as Place: 
Not going backward to 1399. 1 Hen. 4. but 
1 to 2 Hen, 4. 1400. Biſhop Strick- 

having been conſecrated on the 15th of 
Auguſt this Year, as in the Torx Regiſter of 
Archbiſhop Scrope. In Feſto Aſſumptionis Be- 
ate Marie, Anno 1400, Willielmus Strikeland 
Electus Karliol. conſecratur Epiſcopus per Ri- 
> ray" Archiepiſcopum Ebor. in capella caſtri ac 

awoae. 


© His Predeceſſor Merks is never called Biſhop 
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of Carliſle after he was found Guilty of High- 
Treaſon; from thenceforth (and not before) he 


was dead in Law, and legally ſtiled Thomas nu- 
der Epi ſcopus, as in the Warrant for removin 


him from the Tower of London to the Abbey of 


Meſtminſter, 23 June 1400, ( Rymer viii. p. 150.) 
and in the Grant of his Pardon 28 Novemb. next 


following, (ibid. p. 164.) And in the mean time 


the Writ for a new Parliament, dated ix Sept. 


1400, was directed, Cuſtodi Spiritaalitatis Epiſ- 
copatus Karliol. Sede vacante. . 


* Whether Mer ks, while he lay under a Verdict 


of guilty of Treaſon, was formally deprived by 


the Pope, for a Show of preſerving the Rights of 


the Church, or for a Political Tarn of comply- 


ing with the King's Deſire, 1 know nothing, be- 
5 | * caule 


E 


© was Party-Rage to cry up all who h 
the Houle of Lancaſter: And even then they 
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© cauſe I read nothing of it. If there be any fuch 


© Notice in the Regiſters of the See of Carliſle, 
© and that will be a further Demonſtration of this 


. © Gentleman's Miſtike, © That he was deprived be- 


£c 


% Months after the Acceſſion of King Henry IV. to 
© the Crown, and that within the ſame time he was 


© fore he committed any Treaſon, and within two 


© likewiſe tranflated by the Pope cantrary ta expreſs 
% Act of Parliament. 1 
V alſingham does affirm, that the Pope tranſla- 
© ted him to another Biſhoprick, from which he 
© could receive no Fruits or Revenues: Papa tran- 
© ſtulit 168 $a K arleojenſem ad Epiſcopatum ali- 
© um, unde nec fruttus perciperet nec proventus. 


© This the Gentleman takes to be an Engliſh or a 


© Welſh Biſhoprick of little or no Value, and makes 
© the Tranſlation a Breach of an Act of Parlia- 
© ment ; Not conſidering that this Tranſlation was 


but giving him a new Name to a titular See, or 


© Shadow of a Biſhoprick in partibus Infidelium, a 
© common Stratagem of the Popes of Rome, and 
© no Breach of the Engliſh Laws, which were not 
© concerned in that Matter. This nominal See is 
© ſaid by Biſhop Godmyn to have been that at Samos 

in Greece, and he juſtly calls it Tranſlationis Lu- 


© dibrumn, a Jeſt of being tranſlated by the Pope. 
© It was ſo far from ſupporting Biſhop Merks, 
< that it broke his Heart, for he died ſoon after; 


© and the Hiſtorian expreſly obſerves, that he died 


of Sorrow or Fear rather than of Sickneſs. And 
© his Memory was never had in any Reputation till 


© after the coming in of the York oy; when it 


oppoſed 


© could lay no Good of him, but gave him the ge- 
© neral Character of a ſtout Man, and initead of 
© his Actions prove it by a Speech never recorded, 
© and, as we have reaſon to think, never delivered. 
© The greateſt Certainty we know of him is, 
© that he was in the Plot for murdering the Kinz, 

and for bringing over a French Navy and Army 
* againſt a Prince in Poſſeſſion and Parliamentary 
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© | Right, to have reftored an abdicut ed Prince, who 


| © muſt have Tuined the Conſtitutiom; and yet this 

© Prelate at this Juncture is re- a Man of Inte- 
© grity and Honour. It would raiſe the Indignati- 
on of any Engliſb Heart to have ſuch a Character 


„given of a vile Traitor by the Laws of God and 


© the Land, conſpiring againſt the King's Life, and 
© calling in a Foreign FRENCH POWER, the 
© worſt of Traitors to his King and Country. 

 '* But, the Gentlezn's Character of him is no 
more to be truſted than his Hiſtory of him, which 
is not only partial, but miſtaken almoſt in every 


particular. I muſt leave the Readers to judge of 


© this other Facts by what appears in this ſingle In- 
* ſtance: Nor have 1 Leiſure to point at the Prin- 
ciples of his Book, which are likewiſe very extra- 
< ordinary; as, That an Oath ro the Poſſeſſor of a 


* Crwon does not bind in Conſcience againſt the 
om .. Heir.“ A Way, in his own Meaning, to 


abſolve Her Majeſty's Sobjects, or to teach them 
© to ſwear with ſuch Equivocation and Reſerve as 


© Ithink to be very damnable. Again,“ That there 


& is no Legiflative Authority under a King de facto, 
« nor are Acts of Parliament then valid without the 
Confirmation of the K ing de Jure.“ Which is, by 
© his Scheme, to repeal or annul all our Acts of Se- 
© curity for the Proteſtam Succeſſion, till a Popiſh 
© Pretender ſhall be pleaſed to confirm them. Far- 
© ther, he is very terrible upon thoſe Princes, who 


© upon his Suppoſition are Vſzrpers; ani yet he 


has this Salvo, that © Jr is not the bare Aft of Seiz. 
© ng und Filling a Throne, but the Will of the Poſſeſ- 
e for, that muſt denominate him an Uſurper; i. e. 

© If the wron Poſſeſſor have in himſelf a ſecret 
Will to reffors the Crown to the right Hcir, 
than his Uſurpation is ſanctified by his good la- 


* tentton. He bas many other Principles and No- 


© tions, which would unſettle all Monarchies, and 
utter ly deſtroy this of Great Britain. He has 
mixed them indeed with fome other Principles, 
to which J can agree, becauſe they are true and 
inconſiſtent with bis own Pretenſions of Her edi 
| * tary 
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© tary Right; as that a very mean Genius, and mani- 


© feſt Inabthties for Government, may be good and 
© ſufficient Reaſons to keep a; next Heir out of the 
© Throne, p. 30. This makes me think of the Re- 
< port, that Mr. Leſley from abroad has lately com- 
© plained of a very obſtinate and untractable Man 
© that does not underſtan Duty or Intereſt, &c. 
© But, however, I think a ral Inrapacity is worſe 


than a natural; and I hope our Laws will always 
continue to incapacitate every Papiſt from 


© ming the Government of this Proteſtant Church 
© and Nation. He comforts me again with laying 


© it down, That there may be rightfnl Succeſſars, tho 


© they be not the next Heirs by Blood tothe Cram, 
p. 21; which I think indeed agrees with the Can- 
© ſtutation of our Hereditary Monarchy. Again, he 
© affirms very honeſtly, that There was anczently a 
© Power in the Crown to interrupt the Lineal Sur- 
© - ceſſton by the Excluſion of the Right Heir. I be- 


eve there was; but | believe likewiſe that there 


© was never any Power m the Crown fo great, but 
© that it is now as great in the — —_—_ But it 
© ſeems this Gentleman, with his Eye 

© the Pretender, thinks the laſt Will and Telſtar 
ment of an Engliſu Monarch may diſpoſe of the 


© Crown better than an Act of Parliament. For, 
© ſays be, it was the uſual Cuſtom, i e. the Common: 


Lam, in the Times nearer the Conqueſt, for our 


© Kings to diſpoſe of their Crowns as they thought. fit, 


© without Regard to Proximity of Blood; and their 
* Methad of doing this was by their laſt Wills and 
© Teſtaments.p 22. Let me grant this; for then 


_ © Thope le Roy le Veult in Parliament is a better 
© Will and more effectual than any other Wri 
ting whatſoever. But be it by Will and Teſta- 

ment, or by Statute, 1 am ſure there is an End 


© of that Unalienable and Indefeaſible Hereditary 
* Right, which has been the Word given to de- 


prive us of all our Engliſh; Birthrights. 
dome honeſt People, upon reading this ſtately 
Volume of Heredirary Right, began to ſhake 
* their Heads, and to think it * of tbe 
. =: | * Preten- 


directly on 
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Pretender's coming in. But for my Part, I think 


© and Papiſts who are for t 


9 


* 


REMARKS and 


it only a forward fooliſn Step taken at a wrong 
Time. I have met with an Account of all the 
Plots and Conſpiracies ſince the Reformation; 
and I have always obſerved, that the happy Diſco- 
very and Prevention of them has been owing, for 
the moſt Part, to a Preſumption and Confidence 
© of Succeſs among the Parties concerned in them. 
© They have been too full of their Deſign, not able 
to contain it, and ſo their Opening too ſoon has 
* ſpoil'd the whole Plot. apply this to the Jacobites 

e Pretender. What 
© they may do by Silence and ſecret Reſerves, 1 


know not; but their open Confeſſions and De- 
© mands in Print, are yet too early for any Thing 


© but to betray themſelves, and to put the Govern - 
© ment and Nation upon their Guard againſt them. 

© In my Opinion, it had been wiſer in them to have 
" u_ their Aſſertions and Queries, as their Mother 
Church has done the Scriptures, ſuppreſſed and 


© concealed from the People ; for if they are read 
and underſtood, they do hut riſe up in Judgment 


© againſt the Publiſhers thereof. I would only de- 
© fire any ſenſible Man to read over this Aſertion of 
© the Hereditary Right of the Crown of England, and 
© ſee what Mazes and Confuſions the Author runs 
© into, till in Effect he comes back into our preſent 
© Settlement, An Hereditary Right, tho not in 
© Proximy of Blood; any next Heir to be kept out of 
© the Throne, upon manifeſt Inabilities for Govern- 


© nent, &c. which (granting all their other Preten- 


©ſjons of Title to be true) is enough to prove Her 


_ © Majeſty's undoubted Right, and a legal Succeſſion 
in the Illuſtrious Houſe of Hanover. Let us not 


© be run down by a noiſy Faction, in their open De- 
© fiance to the Queen's Hereditary Right, and to 
© that of Her Proteftant Succeſſors, as limited by 
Law. lt is a ſpecial Providence, that by taking 
© the moſt ſolemn Oaths, our Conſciences depend 


_ © upon it; nay, our eſtabliſh'd Church, the Pro- 


© teſtant Intereſt in Europe, our Civil Rights and 
© Liberges, the Well-being of our Poſterity, eve- 
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©ry thing that can be dear to a good Chriſtian and 
Lund an honeſt Briton. Our own Reaſon, our own 
_ © Conſcience, can never fail us: If we ſeek our own 
Ruine, it muſt be a judicial Infatuation upon us; 
© which I hope God will not ſend down, if we turn 
© unto him in Prayer to bleſs the Queen and ſpare 
© this People. Thus far Dr. Kennet. | 880 
By what has already been obſerved, the Rea- 
ders may plainly ſee, in what flagrant and ſcanda- 
lous Manner the Aſſerters of Hereditary Right have 
miſrepreſented the Engli 14 one and the 
Fundamental Laws, and falſify d Hiſtory : Let's 
no curſorily examine how they have manag d the 
Scripture. | 
They pretend, * that, in Dr. Higden's Senſe, p. 242. 
our Saviour's Reloluticn of the Caſe about paying & ſeꝗq. 
Tribute to Ceſar, proves Allegiance to have hace 
due to Cromwell; notwithſtanding the DaZtor's 
fruitleſs Attemp:s to evade the Conſequences. | am not 
(as I ſaid before) much concern'd at any Cavils they 
can raiſe to wreſt Dr. Higden's Meaning, nor at any 
forc'd Concluſions they can draw from his Poſiti- 
ons; for 1 hope the Doctor will, as, I'm ſure, he's 
able, to maintain what he has advanced: But I 
muſt take Notice, that in order to make out the 
_ Conſequence they father upon the Doctor, they 
urge, that it i bis avor'd Principle, that the Coining 
of Money is a certain Mark of Sovereignty ;, that 
whoever has that Power onght to be obey d by our 
Saviour's own expreſs Precept and Dołtrine; that 
this it a good Proof of Cromwel's Divine Aut hori- 
ty; and that there fore it will be hardly poſſible for rhe 
Doctor to prove Cromwell to have been an USER- 
PER. After this they examine Hugo Grotius's 
Expoſition of the Text about the Tribute: Render 
therefore to Ceſar the Things thu are Cæſar s; men- 
tion other different Expoſitions, which they fry 
the Doctor has not refuted; and aſſert, that our 
Saviour does not always require the Jews ta do more 
for Cæſar, than was conſiſtent with the common 
Principles of Right and Juſtice; That the Fact on 
which Grotius Argument is founded ſeems plainly FE 
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to be miſtaken ;, that Grotius was not s of this 
Opinion, which would have been fatal to the Roman 
Empire, and Tf the Romans to extirpate Chri- 


ſtianity. That if it be a Chriſtian Law, it is ſuch 
as wever had Authority in any Chriſtian Nation; 
nor was it obſerued by S. Ambroſe ana the Chriſtians 
4 that time, with regard to Maximus, an Emperor 

Facto, Sc. Then they put the Queſtion, whe- 
ther the ſuppoſing the Tribute Money to haue been 
cained by the Jews, that would not make our Sa- 
viour's Argument more intelligible ? They offer next 
ſome Conſiderations that ſeem to fauaur this Con- 
jecture; Conſider another Con jectare, viz, That 
the Inſcription of the Tribute- N was Judza 
Capta; and prove from the Roman Hiſtorians the 
Title of Tiberius: In ſhort they play faſt and looſe 
with this Paſſage about Tribute-money, as nimbly 
as Jugglers do with their Balls and Commters. 

I ſhall not follow them through all their 
Shifts and Daubles, but endeavour to hunt them 
down an eaſier way, that is by avoiding the 
Change and keeping to the true Scent. Tis an 
allow'd Maxim, that Scripture muſt be interpreted 
by Scripture; and that when any Obſcurity appears in 
any Paſſage of the Holy Writ, it ought to be clear'd by 
the Parallel Paſſages : Now tis plain from the whole 
Tenor of the new Teltament, That our SAVI- 
OUR did no where Dictate Laws of Govern- 
ment; and tis no leſs evident, That in the par- 
ticular Caſe now before us, in order to put by 
the Drift of an inſidious en and ſilence the 
Phariſees, he commanded them to render Cæſar 
the things that were Cæſar z. That is, to yield 
Obedience or Submiſſion, and to pay Homage 
and Tribute to Cæſar, that is to the known Sove- 
reign, to the acknowledged ſtanding Power. 

That our SAVIOUR did not meddle with 
Titles of Princes, Rights of Nations, or Forms of 
Government, evidently appears from other con- 
curring Paſſages. My Kingdom is not of this 
World, ſays he in one Place; but what's yet more 
pertinent to this Purpoſe, when one came __ 
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rebuke him, ſaying, Man, who made me a Fudge 
or a Divider among you? Now, if our SAVIOUR 


declined interpoſing in a private Family Con- 


cern, much leſs dees it appear that [he ever 

medled with State Affairs. | 
Tis moſt certain, That both CHRIST, and 

His Apoſtles, made the Laws of every particular 


| Country the Meaſure of the Subjects Submiſſion 


and Obedience : And therefore all Arguments 


Drawn from the New Teſtament, in favour either 
of Paſlive-Obedience or Hereditary Right, are 
inconcluſive and precarious. A Learned Biſhop 
ſet this Matter in a True Light, ſome Years ago 
in a ſmall Treatiſe call'd The Thirteenth Chapter of 
the Romans, Vindicated from the abuſive Senſes put 


upon it: Wherein having rightly ſuppoſed, That 
when the Epiſtle to the Romans was Written, 
there were as many different Governments in the 
World, as there are at this Day : He afterwards 


invincibly proves, That the 13th Chapter to 


© the Romans made no immediate Change of all, 
© or any of the ſeveral Governments, but left 
them as it found them; Neither did it ſettle 
or fix any Government in ſuch a Manner, as 
to make it unlawful for the Legiſlative Power 

ſhould it ſee fit) to change or alter it. That 
the ſaid Chapter bids every Soul be Subjekt 
to the Higher Powers but it does not 
tell us, who thoſe Higher Powers are : It lends 
us to the Laws of the Conſtitution, to learn 
Where they are placed: And in ſhort, That it 
requires of no People any more Submiſſion to 
the Higher Powers, than the Laws of their ſe · 


A aa 


veral Countries require.” Now the 13th Chap- 


ter to the Romans being exactly parallel to the 


Paſſage about the Tribute Money, in Queſtion: 
Tis plain, that the Authors I contend with can 


draw no Benefit from al] their Comments (on 


the Words Render therefore Cæſar, the Things 


I hat 


= Lk 
kid to him, + Maſter, ſpeak to my Brother, that + Luk. xil. 
he divide the Inheritance with me. Did he not 13, 14. 
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that are Czſar's) in Favour of Hereditary 


Right. 


And thus, if I am not too partial to my Pere 


formance, to uſe the favourite Phraſe, of our Ad - 


verſaries, I hope, I may be allow'd to ſay, That 
J have ron beyound Contradiction, That their 
Pretended, Abſolue HEREDITARY RIGHT 
has NO FOUNDATION, either in LAW, 
HISTORY, or SCRIPTURE : Which was to 
be demonſirated. . | 

1 ſhall conclude theſe Obſervations, with thoſe 
contain'd in a Letter, publiſh'd by the Ingeni- 
onus Mr- Steele, in his Paper call'd the Engliſh- 
Man, of the 19th of November which is as fol- 


lows : : 


T0 the ENGLISHMAN: 
SIR, 1 


c kr has been repreſented as a malicious idle 

© Report, to lay, That the Nation is in any 
© preſent Danger of Popery or the Pretender : 
© And yet it is certain, that the Number of thoſe 
© who have theſe Apprehenſions ſtill encreaſes; 
© which would make one ſuſpect that this Danger 
© has been growing every Day more and more 
© viſible. Bat I think now the Matter is paſt all 
© Doubt, when the Pretender's Friends have the 
© Boldneſs to juſtiſy bis Claim in ſo pompons a 
© Book as The Hereditary . Right of the Crown of 


England offerted, &c. Inſtead of handing about 


© Rehearſals, ſingle Sheets, or ſmall ' Libels, they 
© openly arralgn our preſcnt Conſtitution in 
© a Volume in Folio, printed in a large Chara- 
© ter and of a great Price: And this is publickly 
© vented as a Standard to all that eſpouſe here- 


- © ditary indefeaſible Right. The Author, it ſeems, 


© reckons, that the Patrons of that Opinion are 


I by this Time ſo ſeaſoned in it, that they are ripe 


© for the only true Conſequences, he thinks, can 
© be drawn from it. I thall not here enter into 
the main Controverſy; 1 intend only to ſhew 
g you, by a few Paſſages taken out of the x i 
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„ how boldly and plainly be Writes in Favour of 


© the Pretender. 


Iln the Introduction he begins with letting us 

© know, That his Buſineſs is to confute the Ar- 
0 guments uſed in Defence of the late Revolution; 
L and to fhew that not ſo much as Submiſſion 


© toit, after it was made, was lawful. This is the 


2 7 his whole Book, which he fairly owns 
* att 


at the Beginning of it; and by this you cannot 
© fail to underſtand the Drift of the Paſſages I ſhall 


© ſet down. | | 


© In Page 14, ſpeaking of the Act recognizing 
© King James I. he 8 Perſons were then 


living of the Royal Family, but the next is de- 


© clared to be the ſole Heir. The Crown is appro- 
© priated to the next Heir of the Royal Family for 


ever. The Three Eſtates uom Obedience and Loy- 


© alty to the King and bis Hears by lineal Deſcent ; 


| © they debar themſelves and their Poſterity from 
© paying it to others. They devote their own Blood, 
© the laſt Drop of it, and all the Blood of their Heirs, 

© to maintain the lawful Succeſſion againſt all Op- 


© poſers: And to this eternal Duty they are bound 
8 = the Laws of God and Alan, And a little af- 
ter: If before this Act of Recognition there were 
Diſputes about the Right of Succeſſion, here they 
are ended: By this Paſſage it appears, that here 


8 A 


Page 21, where po 

was anciently a t in the Cromn to put bythe 
next Heir in the lineal. Succeſſion by Teſtament ; 
and, ſecondly, That the Conſent of the rightful 
Heir may convey his Right to another. Theſe 


S M N . 0 


Diſtinctions are of uſe to him againſt Dr. Hig- 
© den, but are by himſelf excluded after King 


James I, 


© In Page 27, ſpeaking in Juſtification of Ed- 


ward the Confeſſor, whoſe Nephews by his 


© elder Brother were abroad at the Time of his 


© Acceſſion, he has theſe Words; Caſes may be 


Z | 

ſuppoſed of Princes, who for want of Power and 
Opportunity of doi ng Tow to the law ful Air, 
„„ "33 e 


was an End of the Diſtinctions made uſe of in 
ſinuates, That, firſt, there 
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care forced to endure the Burthen of a Crown, which 
| © they would readily and gladly eaſe themſelves of 

© upon a proper Occaſion. And a little after; It :s 
© not the bare Aft of ſeizing and filling a Throne, 
© bat the IVill of the Poſſeſſor, that muſt denominate 
© bim an Uſurper. He that invades another's 
© Right with an Intention to detain it from him, and 
© a Reſolution never toreſtore it to the true Proprie- 
© toy, is certaily guilty of the higheſt Injuſtice : But 
* he accepts of a Crown only that he may ſe- 
© Cure it to the right Owner, and the better diſap- 
© point the Deſigns" of his Enemies, moſt certainly 
© be obliges him by an extraordinary Act of Friend- 
© ſbip. This needs no Comment: It is viſible what 
* daring and traiterous Inſinuations here are, and 


| © who are the Perſons he has his Eye upon: 


© I confeſs they have more 1 hens bin than 
have, who think he means no Body but thoſe 
in Edward's Days. ** 
© In Page 136, ſpeaking of a King de Facto, 
(which he explains to be a King not having He- 
reCitary Right) he ſays, A King de Facto is 
not legally qualified to give a Commiſſion to Judges, 
nor are Preceedings in his Courts of Judicature 
of any Autkority. He cannot create a Nobleman, 
or make a Biſhop------- All his Preſentatians to 
Benefices are voidable--- All Lands beſtowed by 
him are reſumable at the Plyaſure of the rightful 
Succeſſor. And does he tik his Game ſo ſure 
that he dare threaten at this Rate? Is the Pre- 
tender's Coming ſo concerted, that no Alarms, 
tho' ever ſo terrible can prevent it? He goes yet 
farther. . „rr 

© In Page 139, ſpeaking of Henry VI's Debt with 
relation to Calais, he obſerves; Here is a na- 
tional Debt contracted upon Parliament Security, 
( very probably for carring on a War againſt France, 
as welt as for the Payment of the Garriſon of 
Calais) iv Danger of being entirely defeated, had 
not Edward IV. at laſt by his royal Aſſent enti- 
* tled it to 4 legal Payment. And is the Loſs of 
all the Funds, and the Ruin of the Publick Cre- 


dit 
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© dit of the preſent Government, a Threatning 
© that will not awaken the Spirits of our Coun- 
© trymen ? Or can they be made believe, that the 


© Pretender will confirm the Loans created on 


© Purpoſe to keep him out? 


<q Page 170 he ſays, If it ſhould fal out, ( as 


© who can tell what may happen in a Country gi ven to 
© change) that a King 2 Jure ſhould by Force or 
© Violence diſpoſſeſs a King de Facto, it may poſ- 
© ſobly at laſt be determined agreeably with the Opi- 
© mon I have now delivered: And that he 
told before was, That a King de Facto was an 
, Uſurper, aud his Adherents Rebels and Trai- 
hoes.” = 5 
And in Page 176, che threatens again with 


* his uſral Inſolence: Whenever the Heir ſhall 


© recover his Right, there is no Law to ſhelter 
© from his Reſentments ſuch as oppoſed his Claim, 
© and lent their Aſſiſtance to his Enemies. | 
© ever took up Arms for him, or aſſiſted him with 
Men and Money; the Soldiers that fought for 
© him, the Divines that made it Goſpel, the Law- 
6 yers that made it Law, are all involved in the 
© Guilt of departing from their Allegiance 


© And this he pretends Dr. Higden allows. 


© Theſe Paſſages are full of Inſolence; he takes 
© upon him to ridicule the Fickleneſs of his Coun- 
© rrymen, and their Weakneſs to reſiſt an invading 
© Force, If this does not rouze our Fury, to what 
© a low State are we fallen? We were the Terror 


© of Europe, and are we now the Scorn of a Wri- 


© ter againſt our Laws? Is our Courage fled beyond 


| © Sea with the Duke of Marlborough? Are our 
© B'enheims and Ramillies forgot ? Or are our pan- 
© nick Fears of the French and Iriſh returned upon 


* us? Shameful Effeminacy ! But our Enemies may 
And, that our preſent Supineneſs is but the Con- 
ching of the Engliſh Lion after the Toils of Victo- 
© ry, that he may take Breath, and rouze more ter- 
© rible when again provoked. But I muſt ſuſpen1 
my Indignation to give you the Author's finiſhing 


d 
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2 REMARKS ard. 


© and crown his Plea,, In Page 185 he ſays, No Act 


© of Bimitation could ever yet effettually exclude the 
© next Heir by Proximity of Blood; but ſooner, oy 
© later, Providence has hitherto ſo ordered it, that 
© thoſe who are firſt in the Line of Deſcent have at 
© length gained the Crown, notwithſtanding all Parli- 


'< amentary Proceedings to the contrary, And in Page 


© 209. after having ſhewn, that Henry VIII's Will 


was a good Will, and that the Parliament had 


© empowered him to declare his Succeſſor init, he 
+ oblerves, That Xing James I. aſcended the Throne 
in Gian to ſeveral Acts of Parliament. And 


© a little after he adds, So that, though in Fact it i 


© true, that ſeveral Limitations of the Sacceſſion have 
© been made in Parliament, d Perſon; who were in- 
© titled to the Crown hy Primogeniture and Blood, 
have thereby been excluded; yet it is alſo evident, 


© that no Precedents have hitherto been met with of 


© Parliamentary Entails, that have long prevailed a- 
© gainſt thoſe that claimed by Common Lam. Now 
© this is the only Obſervation in the whole Book, 
© which, if it were true, would be of any Force to 
© convince Men of Revolntion-Principles, who 
think Government was firſt inſtituted for the 
© Good of the People, and is always to be model- 
F led as their Safety requires. Nothing can make 
© them change their Mind, but having it proved 


that the Laws of God are againſt them: But this 


our Author fails in ſo groſly, that it is the weakeſt 


© Part of a very weak Book. And this appears at 


© firſt Sight even in his own chief Inſtance of Ea- 
ward I V's Family, compared with that of Henry 
© IV. Did not the Three Henries enjoy the Crown 
© for above 60 Years without Interruption ? And 
did not Henry VI. live to diſpoſſeſs this de Jure 
king Edward? And now if we take a View of 

* K. Edward IV. after a ſhort Reign of 12 Years at- 

ter bis ſecond Eſtablilhment on 4 Throne, were 
not bis ons butchered in the moſt tragical manner 
4 ry recorded in our Hiſtory? And though his 
* Daughter ſurvived, did not her Husband, Hen- 
* ry VII. reign in Contempt of her Right, and 


* wholly 
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OBSERVATIONS. „ 
wholly claiming from the Three Henries? But I 
© ſhould think it 1impious to pretend, as he does, to 
interpret the Ways of Providence, and the Cauſes 
Loaf them. When our Author has made what uſe 
che can of the Engliſh Hiſtory, he pretends the 
© Scriptures are plainly on his Side. But here one 
< wonld think, that while he is writing for a Popiſh 
© Succefſor, he has forgot that the Bible is ſtill an 
© the Hands of the Laity among us. Do not we all 
© know that the two Perſons moſt diftingniſh'd by 
God's Favour were neither of them next Heirs in 
© Blood ? Was not Facob, whoſe Name God chang- 
© ed to 1fracl, and from whom he called his choſen 
people, was not he a younger Brother? And will 
© he ſay, that the God of Juftice bleſſed him be- 
© cauſe he put a Trick mom his Father, and defrauded 
his Brother (See Pag. 239.) Do not the Scrip- 
© tures tell us, it was becauſe be loved Jacob, and 
© hated Eſau? And would the God of Juſtice have 
© taken away the Hereditary Right to the Promiſe 
© made to Abraham, if there had been any ſuch 
© Right in Nature? Was not Solomon declared by 
© David his Succeſſor in Exclufion of the next Heir 
© by Blood? And did not God honour this Man 
© more than any King that ever was in the World ? 
And thus you may judge with what falſe Colours 
© he would interpret the Scriptures in his Favour, 
© And now, Sir, [believe you are ſatisfied of the 
© Boldneſs of this Undertaking in Behalf of the Pre- 
© tender to the Dominions of our Sovereign. 
II It plainly appears from theſe Quotations, that 
© the Author believes this whole Nation a People 
© devoted one Day to the Indignation of an injured 
Sovereign; and that all Officers amongſt us, both 
Eccleſiaſtical, Civil, and Military, in the Execu- 
© tion of their ſeveral Duties, are acting what, in 
© caſe of a Revolution, would attaint their Blood, 
© and could be no way defended by the Authority 
now in Being. The National Debts mult owe their 
Validity to the Will of the Pretender, if he ſuc- 
_ *ceeds; and this audacious Author thinks fit to glory 
in his preſent Expectations ſo far, as to make no 


* ſcruple 


3 ͤů — 
* 2 1 N 4 pro . * * * * „ * a Fra 
ge SY J 1464 az 15.4 a8 ” 0 „ 8 * 
* * e —— ERR 3 * N 
"RS l += N : _ 4 
a + 5%, n . 


* 


REMARKS and 


c ſeruple of acknowledging, that Life, Limb, and 

© Fortune of all Perſons who have acted againſt his 
© Intereſt are forfeited, and muſt be Objects of his 
© Mercy, or Sacrifices to his Vengeance. I am told 
© the unhappy Man who has writ this Treatiſe is a 
© Non-juring Divine; lamentable is his Caſe, ſince 


dhe is to ſuffer in his Senſe for the Teſtimony of a 


good Conſcience : He is an Object of Pity; but 
© certainly thoſe who take Oaths to the Govern- 
© ment, as Securities of their Fealty and Allegi- 
© ance, and yet at the ſame time ſap and undermine 
it, by favouring Doctrines inconſiſtent with its 


Eſtabliſhment, are in the fight of Heaven in a 


© much more woful Condition : Such unhappy Zea- 
© lots as this Author are ſpirited into ſuc cla- 
© rations as theſe by the Iniquity of theſe falſe Bre- 
© thren, who abjure thoſe they wiſh for, and ſwear 


© to thoſe they deny. 


J am, 
SIR, 
ge” aur moſt humble Servant, 


Hannovero-Britannus. 


